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Col burn for the Air Resources Division, Departnment of
Envi ronment al Services; Associate Attorney General Stephen J.
Judge, Senior Assistant Attorney General Wnn E. Arnold and
Fol ey, Hoag & Eliot LLP by James K. Brown, Esq. for the
Governor's Office of Energy and Community Services; M chael W
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residential ratepayers; Mrrison & Hecker, LLP by John E.
McCaffrey, Esq. for Staff Advocates and Donald M Kreis, Esq.
for the Staff of the New Hanpshire Public Utilities
Comm ssi on.

| . PROCEDURAL HI STORY

On January 18, 2000, Public Service Conpany of New
Hampshire (PSNH), North Atlantic Energy Corporation (NAEC),
North Atlantic Energy Service Corporation (NAESCO), Northeast
Uilities (NU) and Consoli dated Edison, Inc. (CEl)
(collectively, Joint Petitioners) filed with the New Hanpshire

Public Utilities Comm ssion (Comm ssion) a petition (with
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supporting testinmony and exhibits) seeking the Comm ssion's
approval of the proposed acquisition of NU by CEI.* PSNH, an
NU subsidiary, is New Hanpshire's |largest electric utility.
NU subsi di ary NAEC owns an approxi mate 36 percent share of the
Seabr ook Nucl ear Power Plant. NU subsidiary NAESCO is the
operator of the plant. NU, located in Berlin, Connecticut, is
al so the parent conpany of Connecticut Light & Power Co.,
West ern Massachusetts Electric Co. and Yankee Energy System
Inc. CElI, headquartered in New York City, is the parent
conpany of Consoli dated Edi son Conpany of New York, Inc. and
Orange & Rockland Utilities, Inc., which serve electric, gas
and steam custonmers in New York, New Jersey and Pennsyl vani a.
Pursuant to RSA 369:8, I1(b)(4), the Conm ssion
advi sed the Joint Petitioners on February 16, 2000 that it
woul d extend the time for making a prelimnary determ nation
as to whether the proposed transacti on woul d have an adverse
effect on rates, terns service or operation of NU s New
Hanmpshi re subsidiaries. The Comm ssion conducted a pre-
hearing conference on March 16, 2000 at which the Ofice of

Consunmer Advocate (OCA) entered an appearance on behal f of

! NU and CElI entered into an Agreenent and Pl an of Merger
on COctober 13, 1999, which was anmended and restated on January
11, 2000. The boards of the two conpani es approved the nerger
on October 12, 1999, and their sharehol ders endorsed the
transaction in separate votes on April 14, 2000.
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residential ratepayers. Thereafter, by Order No. 23,432
(March 27, 2000), the Conmm ssion (1) established a procedural
schedul e to govern the remai nder of the proceedings in this
docket, (2) approved petitions to intervene submtted by the
Save Qur Hones Organi zation (SOHO), the Governor's O fice of
Energy and Community Services (GOECS) and the Seacoast Anti -
Pol | ution League,? and (3) determined that, to the extent the
procedural schedule is inconsistent with RSA 369:8, I1(b), the
Joint Petitioners had explicitly waived their rights under the
statute. The Conmi ssion also noted that the Joint Petitioners
had agreed that the issue of "adverse inpact” within the
meani ng of RSA 369:8, 11(b) would be deferred pending the
Commi ssion's ultimte resolution of the issues in the docket,
notw t hstandi ng any right the Joint Petitioners m ght
ot herwi se enjoy under the statute to prelimnary
determ nati ons.

Di scovery and technical sessions ensued.® On My 3,

2 The Conm ssion subsequently granted petitions to
intervene filed by the Canpaign for Ratepayers' Rights, Rep.
Jeb E. Bradley and the Business & Industry Association of New
Hanmpshire (BIA). There were no objections to any of the
intervention petitions.

8 In connection with the parties' discovery, on June 23,
2000, the Comm ssion entered Order No. 23,516 granting in part
and denying in part a notion for confidential treatnent
submtted by the Joint Petitioners.
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2000, the Comm ssion notified the parties that it had engaged
Morrison & Hecker, LLP to provide the Comm ssion with certain
assi stance in connection with this docket.# The Comm ssion
requested that Morrison & Hecker retain the consulting
services of Richard LaCapra of LaCapra Associ ates, invoking
its authority under RSA 363:32 to designate both LaCapra
Associ ates and John E. McCaffrey, Esq. of Morrison & Hecker as
Staff Advocates.

On June 12, 2000, Governor Shaheen signed into | aw
Chapter 249 of the Session Laws of 2000. Anong the provisions
of Chapter 249 are certain conditions, codified as RSA 369-
B:3, IV(b)(4), that relate to the proposed nerger at issue in
this docket. Pursuant to RSA 369-B:3, 1V, a determ nation by
t he Conm ssion that these conditions are not satisfied would
preclude the Conmm ssion fromissuing a finance order in the
PSNH Restructuring Settlement Agreenment docket, No. DE 99-099.
The Conmm ssion has made the requisite findings. See Order No.
23,550 (Septenber 8, 2000), slip op. at 52-53.

Whil e the Legislature was considering Chapter 249,

certain parties to this docket entered into settlenent

4 Morrison & Hecker is the law firmretai ned by the
Conmmi ssi on through the New Hanmpshire Departnent of Justice to
advise the Commssion in all matters relating to the electric
restructuring dockets pending before the Comm ssion.
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negotiations. On May 25, 2000 and again on June 20, 2000, the
Comm ssi on approved revisions to the procedural schedule in
order to accommodate the ongoi ng negoti ati ons.

On June 27, 2000, the Joint Petitioners and the
Comm ssion Staff (collectively, the Settling Parties) filed
with the Comm ssion a Settlement Agreenent (hereinafter the
Merger Settlenment Agreenent) along with supporting pre-filed
testinmony. Pursuant to the procedural schedule as it was then
in effect, certain parties submtted pre-filed testinony
either prior to the filing of the Merger Settlenment Agreenent
or contenporaneously with it, obviously w thout an opportunity
to coment on the agreenment therein. Accordingly, the
Conmi ssi on gave the non-settling parties until July 6, 2000 to
submt pre-filed testinmony concerning the Merger Settl enent
Agreenment. Certain non-settling parties took up this
invitation, and the Joint Petitioners also filed rebuttal
testinmony pursuant to the original procedural schedul e.

The Comm ssion conducted a nerits hearing on July
10, 12, 13, 17, 18 and 19, 2000.° Pursuant to the schedul e
establi shed at hearing, the parties that participated in the

hearings submtted briefs and reply briefs. On August 23,

5> Not all parties appeared at the hearing. Specifically,
t he Canpai gn for Ratepayers Rights and the Seacoast Anti -
Pol l uti on League did not participate.
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2000, four parties — GOECS, Rep. Bradley, OCA and BIA — noved
pursuant to RSA 363:32 to designate M chael Cannata, Janes
Cunni ngham Andrew Kosnaski and Donal d Kreis and Amanda Noonan
of the Comm ssion Staff® as advocacy Staff, thus precluding
their serving as advisors to the Conmm ssion during its
del i berations. The Settling Parties filed witten oppositions
to the nmotion. The Conmm ssion denied the notion on Septenber
11, 2000 (Order No. 23,551).

In addition to requiring this Conm ssion's approval,
t he proposed nerger of NU and CElI is subject to review by the
Mai ne Public Utilities Comm ssion, the Vernont Public Service
Board, the Connecticut Department of Public Utility Control
(DPUC), the New York Public Service Conm ssion, the
Pennsyl vania Public Utility Comm ssion, the Federal Energy
Regul atory Comm ssi on (FERC), the Nucl ear Regul atory
Comm ssion (NRC) and the Securities and Exchange Conm ssion
(SEC). The nmerger is also subject to antitrust review by the
U.S. Departnent of Justice and the Federal Trade Comm ssion.
The FERC, the NRC, the Pennsylvania Public Utility Conm ssion,
t he Vernont Public Service Board and the New York Public

Service Comm ssion have given their approvals; the Mine

6 M. Cannata, M. Cunningham M. Kosnaski and Ms.
Noonan are the four wi tnesses who testified on behalf of Staff
at the hearing. M. Kreis served as their counsel.
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Public Utilities Conmm ssion approved the nmerger subject to
this Comm ssion's ruling in favor of it. In a decision
rendered in final formon Novenber 22, 2000, the DPUC endorsed
the merger subject to certain conditions; CElI has issued a
public statement to the effect that it would await the New
Hanmpshire decision (as well as that of the New York Public
Service Comm ssion, subsequently issued) before deciding
whet her it woul d accept the Connecticut conditions. On
Decenmber 4, 2000, Connecticut's Attorney General filed an
appeal of the DPUC s decision in that state's Superior Court.
1. THE MERGER

Under the Anended and Restated Agreenent and Pl an of
Merger entered into by CEl and NU on January 11, 2000, CEl
woul d acquire NU for a base price of $25 per common share,
subject to certain adjustnents. The Agreenent permts NU
sharehol ders to elect to receive cash conpensati on or
fractional shares of CElI comon stock. NU sharehol ders opting
for stock conpensation would receive a nunber of shares equa
to $25.00 divided by the weighted average trading price of CEl
stock, over 20 trading days randomy selected froma period
just prior to the consunmtion of the nerger, but subject to a
‘collar' of $36.00 to $46.00. The merger agreenent contains

al l ocation and proration provisions designed to assure that
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hal f of NU shares will be converted to cash and the other half
to CEl stock. Further, the value of the transaction to each
NU shar ehol der woul d i ncrease by $1.00 per NU share if, prior
to the closing of the merger, NU enters into a binding
agreenent to sell its MII|stone nuclear assets in Connecticut.
Finally, the agreenment increases in value to NU sharehol ders
by $0.0034 per NU share for each day beyond August 5, 2000
that the nerger remai ns unconsummted. According to the Joint
Petitioners, the aggregate price to be paid by CEI for NU
woul d be not nore than $3.8 billion.

Foll owi ng the nerger, NU woul d becone a wholly owned
subsidiary of CElI, which would remain headquartered in New
York City. NU would remain the parent of PSNH as well as its
ot her current regul ated subsidiaries. Although CEl is
currently an exenpt hol di ng conpany under the federal Public
Uility Hol ding Conpany Act of 1935 (PUHCA), follow ng the
merger it would becone a registered hol ding conpany under
PUHCA. The Joint Petitioners have indicated that Eugene R
McGrath, currently chairman and chief executive officer of
CElI, would retain his post and that M chael G Morris,
currently chairman and chi ef executive officer of NU, would
beconme president of CEI. M. Mrris and three other nmenbers

of NU s board of trustees would join the CEl board of
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directors under the nmerger agreenent.
I MERGER SETTLEMENT AGREENMENT

The Merger Settlement Agreenent entered into by the
Settling Parties would authorize the Joint Petitioners to
consummat e the nmerger of CElI and NU, subject to certain
addi ti onal conditions. Assum ng the adoption of those
conditions by the Conmm ssion, the Settling Parties stipul ated
to the merger being in the public interest under all
appl i cabl e provi sions of New Hanpshire |l aw wi t hout setting any
precedent as to the appropriate standard of review for the
Conmi ssion to apply to future nmerger proceedings.

Under the Merger Settlenment Agreenent, the term
"acquisition premunt is defined as the anobunt to be paid by
CElI to acquire NU that is in excess of NU s book value. The
Settling Parties agreed that, consistent with RSA 369-B: 3,

I V(b)(4)(C), the acquisition premi um shall not in any way

i ncrease rates payabl e by New Hanpshire custoners at any tine
from what they would have been wi thout the acquisition
premum The Merger Settlement Agreenment further provides
that CEl will record the acquisition prem um at the hol ding
conpany |level, with the acquisition prem um having no direct
or indirect effect on PSNH rates at any tine.

The Merger Settl ement Agreenment contains provisions
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related to the sharing of savings arising out of the CEI/NU
nmerger, keyed to the Synergy Study comm ssioned by the two
conpanies at the tine they negotiated the nmerger.’” The Joint
Petitioners agreed to guarantee that PSNH ratepayers woul d be
credited with 75 percent of the merger-rel ated savings as
estimted by the Synergy Study and as are allocable to PSNH,
subject to certain tenporal limtations. Specifically, the
Merger Settl enment Agreenent provides that the mechani sm by
whi ch this savings-sharing guarantee would inure to the
benefit of PSNH ratepayers would not be inplenented until the
earlier of (1) the effective date of the rates established by
the first PSNH rate case conducted by the Comm ssion pursuant
to the PSNH Restructuring Settl ement Agreenent approved in
Docket No. DE 99-099 or (2) January 1, 2004. An additional
provi si on guarantees that the ratepayer-guaranteed savi ngs
woul d begin accruing no later than January 1, 2004, earning a
return at the rate stipulated in Docket No. DE 99-099. The
Settl ement Agreenent contains an attachment (Attachnment A)
bi nding the Joint Petitioners to the synergy study's estinmate
of $105,874,000 in merger-related savings attributable to PSNH

for the full ten-year period ending in 2010.

" The Synergy Study is of record in this proceeding as a
confidential exhibit (Exh. 8).
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Attachment B to the Merger Settl enment Agreenent
conprises a "nechani sm agreed upon by the Settling Parties”
for determ ning that the 75-percent savings-sharing guarantee
has been fulfilled. Pursuant to the nechanism the Comm ssion
woul d use a test year to determ ne PSNH s revenue requirenents
under a traditional rate proceedi ng, based upon PSNH s act ual
costs. This revenue requirenent would then be adjusted by
subtracting 75 percent of the corresponding year's estimated
synergy savings as contained in Attachnment A. Then, to the
extent that PSNH is able "to clearly denonstrate that the
synergy savings have actually been achieved,"” it would be
permtted to gross up the adjusted revenue requirenent by up
to 100 percent of the estimted savings from Attachnment A
PSNH s return on equity for ratenmaking purposes woul d be
established prior to any cost-of-service adjustnents made in
accordance with the sharing mechani sm

Attachnment B al so contains a set of indicators that
the Settling Parties "felt would adequately denonstrate" the
merger-related savings. Under this so-called denonstration
mechani sm savings "would be primarily denonstrated by setting
1999 Corporate Center Charges related to PSNH transm ssi on and
distribution as the baseline,” with these charges adjusted to

reflect actual wage increases since 1999, changes in services
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or functions, productivity gains and other itens, yet to be
determ ned, that are deened unrelated to the nmerger. Test-
year corporate center charges would be subtracted fromthe
1999 corporate center charges, as adjusted, with the results
di vided by 60 percent to reflect that an estimated 60 percent
of merger savings are related to corporate center functions.
PSNH woul d be required to present supporting docunentation for
the savings attributable to corporate center charges. The
Settling Parties agreed that if the result of this cal culation
is greater than the estimted net savings set forth in
Attachment A, PSNH woul d be deened to have adequately
denonstrated its entitlenent to its share of the savings, but
if the results were less than the | evel of savings specified
in Attachnment A then the gross-up to PSNH s adjusted revenue
requi renent would be limted on a pro rata basis to the
results of the denonstration. Attachment B further provides
that, "at the time of any future rate proceedi ngs, intervenors
retain the right to argue in favor of or against the ability
of these indicators to actually denonstrate savings."

Under the Merger Settlenment Agreenent, the Joint
Petitioners agree to provide certain information to the
Comm ssion: (1) the journal entries made on CEl's books to

record the merger, (2) the nerged conpany's corporate
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organi zation chart showing CEl, its affiliates and their
relationship to each other, (3) a copy of the report of the
Joint Petitioners' transition teamwthin five days of its
acceptance by managenent, (4) all reports currently required
under existing statutes, rules and Conm ssion orders, (5)
access to the books and records of CEl, its affiliates and
servi ce conpani es whet her regul ated or unregul ated, as those
books and records "relate to PSNH," (6) the proposed cost

al l ocati on nmet hodol ogy related to any CEl service conpanies at
such tinme the nethodology is submtted to the SEC, plus a
cost-inpact statenment summarizing the direct and indirect
servi ce conpany cost allocations for PSNH transm ssion and
di stribution operations under both the existing allocation
met hodol ogy and t he new net hodol ogy presented for SEC
approval, and (7) any agreenent between PSNH and any
affiliated service conpanies at the time such agreenents are
execut ed.

The Merger Settlenent Agreenent provides that
certain expenditures are reviewable by the Comm ssion for
prudence: (1) nerger-rel ated expenses used to offset nmerger-
rel ated costs, (2) service conpany costs allocated to PSNH,
and (3) all other expenses currently reviewed by the

Conmi ssi on for prudence.
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On the issue of market power, the Joint Petitioners
agreed that CElI would conm ssion a narket power study for
unregul ated electric commodity services in New England within
two years of the nerger's consunmation, with subsequent
studi es performed as ordered by the Conmm ssion. Each such
study woul d be performed by an i ndependent market power expert
agreed upon by the Joint Petitioners and Conm ssion Staff and
subj ect to the approval of the Comm ssion. Under this
provi sion of the Merger Settlement Agreenent, the Comm ssion
Staff woul d have input into the nmethodol ogi es used in each
study. Each study would then be submtted to both the
Conmmi ssi on and OCA for review.

The Merger Settlement Agreenent contains an explicit
provi sion concerning the Comm ssion's jurisdiction. The
Settling Parties agreed that the jurisdiction of the
Comm ssi on over the operations of PSNH woul d not be changed by
t he approval of the nerger.

Wth regard to service reliability, the Joint
Petitioners agreed that PSNH would continue to fully fund its
transm ssion and distribution vegetati on managenent prograns
t hrough 2010. The Merger Settlenment Agreenent further
provi des that the Comm ssion's previous determ nations

regardi ng herbicide notification and service trimm ng woul d
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remain in effect through 2010, and that responsibility for the
reliability of the PSNH system subsequent to the merger would
be vested directly in an executive officer of PSNH to be
| ocated in New Hanpshire. The Joint Petitioners agreed that
PSNH woul d expend funds at the rate of $900, 000 per year for
33 nonths after the merger in order to fund capital projects
whose sol e purpose is to inprove systemreliability, with the
appropriate level to be determ ned thereafter in the next PSNH
rate case. The Joint Petitioners agreed that control and
operation of PSNH s 34.5 kV system would remain the
responsibility of PSNH s Electric Systens Control Center in
Manchester, with functions that are unique to the 34.5 kV
systemremaining in New Hanpshire. Finally, the Merger
Settl ement Agreenent explicitly notes that the Settling
Parties intend there to be no degradation in the current |evel
of reliability provided to PSNH custoners as a result of the
merger, with any perfornmance targets subsequently provided for
by statute or Commi ssion order taking precedence over the
targets in the Merger Settlenment Agreenent if they are nore
stringent.

The Settling Parties agreed that inprovenents to
service quality, as distinct fromservice reliability, is a

desired outcone of the merger. The Merger Settl enent
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Agreenment includes the follow ng performance targets:
80 percent of all calls shall be answered within 30
seconds. The speed of answer for calls during major
storms, as defined in the PSNH Restructuring
Settl ement Agreenent pending in Docket No. DE 99-099
shal | be tracked separately.
PSNH shall respond to calls fromthe Comm ssion’s
Consunmer Affairs Division on the day received unless
Staff indicates at the time of the call that a later
response i s acceptabl e.
PSNH shal |l resolve 95 percent of custoner service
conplaints forwarded to it by Comm ssion Staff to
the satisfaction of Staff within two weeks. For
pur poses of this target, custonmer conplaints do not
i nclude cl ains agai nst PSNH for property damage or
personal injury.
The Joint Petitioners further agreed that all service quality
indices currently enployed by PSNH woul d be retained, that the
Joint Petitioners would provide the Comm ssion and OCA with
the results of all custonmer surveys perfornmed by CElI or its
subsidiaries related to PSNH, and that PSNH woul d work wi th
the Comm ssion Staff to inplement a "percentage of bills
accurate" performance target for PSNH  The Joint Petitioners
agreed to work with Comm ssion staff to develop a satisfactory
service quality report for subm ssion to the Comm ssion on a
quarterly basis. The Settling Parties agreed that service
performance targets woul d be subject to review by the

Comm ssion at the request of either PSNH or the Conm ssion

Staff. Finally, the Joint Petitioners agreed that any shift
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in responsibility for responding to inquiries from PSNH
custonmers to a call center outside of New Hanpshire woul d be
subject to review by the Comm ssion.

On the subject of providing assistance to | arge
commercial and industrial customers (i.e., custonmers with
estimted |l oads in excess of 1,000 kilowatts), the Joint
Petitioners agreed that CEl would consider the PSNH service
territory on an equal basis with other areas served by CEI
when providi ng assi stance with such customers' business
| ocation decisions. The Joint Petitioners agreed that PSNH
woul d, within 60 days of the end of each cal endar year through
2010, file an annual report describing the nunmber of inquiries
made by prospective |arge comrercial/industrial custoners
concerning location decisions. Finally, the Joint Petitioners
agreed that PSNH would file a report within 30 days of the
merger's consummati on descri bi ng any existing econom c
devel opnent or business retention progranms that have been
i npl emented by any affiliate of CEI or NU, and a sim|lar
report within 60 days of the establishment of any new or
proposed econom c¢ devel opnment or business retention prograns
by CEl or its subsidiaries through 2010.

The | ast subject covered in the Merger Settl enent

Agreenment concerns enpl oyee |l ocation decisions. The Joint
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Petitioners agreed that CEl would consider the PSNH service
territory on an equal basis with the territory of other CE
subsi di ari es when maki ng deci sions on the | ocation of
corporate functions. The Joint Petitioners further agreed
that PSNH would file an annual report within 30 days of the
end of each cal endar year through 2010 descri bing the nunber
of corporate function | ocation decisions that have been made,
the territory finally chosen and an expl anation for the basis
of each deci sion.

V. DI SCUSSI ON OF THE | SSUES
A. Standard of Review

Al t hough the Merger Settl enent Agreement purports to
avoid the issue of what standard of review applies to the
merger, by essentially suggesting that the merger as
conditioned by the agreenent neets any standard we m ght
apply, we find it necessary to state with precision the |egal
benchmar ks by which we nust scrutinize the proposed
transacti on.

According to the Joint Petitioners, relying on our
decision in Eastern Utilities Associates, 76 NH PUC 236
(1991), and the decision of the New Hanpshire Supreme Court in
Grafton County Electric Light & Power Co. v. State, 77 N H.

539 (1915), but for the existence of a finance order in Docket
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No. DE 99-099, a |ongstanding "no harnf test would apply to
this proposed nerger. The Joint Petitioners note, however,
t hat the issuance of such a finance order, approving the
partial securitization of PSNH s stranded costs,® triggers the
foll ow ng provisions:

(A) [The nmerger] shall be subject to the

jurisdiction of the conm ssion under RSA 369, RSA

374, RSA 378 or other relevant provisions of |aw,

and [the nerger] shall be approved only if it is

shown to be in the public interest]|.]

(B) In recognition of the extraordi nary benefits

provided to PSNH from rate reduction financing

[i.e., securitization], should PSNH or its parent
conpany be acquired or otherw se sold or nerged,

8 Stranded costs are defined in the Restructuring Act as

costs, liabilities and investnents, such as
uneconom ¢ assets, that electric utilities would
reasonably expect to recover if the existing
regulatory structure with retail rates for the
bundl ed provision of electric service continued and
that will not be recovered as a result of
restructured industry regulation that allows retail
choice of electricity suppliers, unless a specific
mechani sm for such cost recovery is provided.
Stranded costs may only include costs of:

(a) Existing commtnments or obligations
incurred prior to the effective date of
[the Restructuring Act];

(b) Renegotiated comm tnents approved by
t he conmm ssi on; and

(c) New mandated comm tnents approved by
t he comm ssi on.

RSA 374-F: 2, |V.
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such nmerger, acquisition or sale shall be subject to

the jurisdiction of the comm ssion under the

standard set forth in the original proposed

settlenment [in Docket No. DE 99-099]. The

Comm ssi on may approve such a nmerger if such

approval results in the receipt by PSNH custoners of

a just and reasonabl e ampbunt of the cost savings

that result from such merger, acquisition or sale.

(C©) No acquisition premum paid by an acquiring

conpany for the assets or securities of any acquired

conpany, resulting fromany such merger, acquisition

or sale, may in any way increase rates at any tine

fromwhat they would have been w thout such

acqui sition premuni.]
RSA 369-B:3, 1V(b)(4). The Joint Petitioners further invoke
the Legislature's determnation that "[d]elays resulting from
court orders have heightened the need to consider negoti ated
settlenments to expedite restructuring, near termrate relief
for custoners, and customer choice." Laws 1998, ch. 191:1,
1. This legislative determ nation, the Joint Petitioners
suggest, mlitates in favor of approving the negoti ated
settlement at issue here.

GOECS urges the Conm ssion to approve the nerger
only upon a determ nation that it will result in net benefits
to PSNH r at epayers and New Hanpshire generally. GOECS
concedes that in a "typical" nerger, a no harm standard woul d
apply, but contends that "this is clearly not a typical

merger, given the unique relationship that PSNH has had wth

New Hanpshire, as well as the recent |egislation" authorizing
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partial securitization of PSNH s stranded costs. GOECS Bri ef
at 3. Relying at least in part on the testinony given in this
proceedi ng by Representative Bradl ey, GOECS takes the position
that the reference to the "public interest” in RSA 369-B: 3,

I V(b) (4) (A) unanbi guously conveys a |legislative direction to
apply a "net benefits" test.® Further, according to GOECS,

t he Comm ssion should not sinply assess net benefits on a
financial basis, but should also apply the standard to the

i ssues of "reliability, customer service quality, enployee
protections, charitable giving, corporate citizenship,
community support (including initiatives for renewabl e
resources, R&D for clean energy technol ogi es, energy education
and | owincome protections), assurance of regulatory
authority, and governance." GOECS Brief at 5. In its reply
brief, GOECS takes the position that the | anguage concerni ng
the net harmtest in Eastern Utilities Associates was dicta,

and that the Comm ssion should disregard G afton County as a

case whose discussion of corporate liberties is archaic.

° Representative Bradley takes the same position in his
brief, w thout elaboration. However, in his prefiled
testinmony, he indicated that [t]he unanbi guous intent of [RSA
369-B] is that the public interest standard neans that the
nmerger can only be approved if it provides net benefits to
custoners as opposed to nerely satisfying a 'no net harm
test." Exh. 47 at 3. As noted by GOECS, Representative
Bradley reiterated this view at hearing.
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The Staff Advocates concede that, under a

traditional "no harni analysis, the nerger would pass nuster
at least insofar as the issues Staff Advocates have addressed
are concerned. Like GOECS and the Joint Petitioners
t hensel ves, Staff Advocates urge the Comm ssion to | ook to RSA
369-B: 3, 1V(b)(4) for further guidance, pointing out that the
use of the phrase "just and reasonable" therein vests the
Comm ssion with considerable discretion in allocating merger-
rel ated savi ngs between sharehol ders and custoners. Staff
Advocates also direct the Comm ssion's attention to the
prescription in the Restructuring Act at RSA 374-F. 4, V that
utilities may recover stranded costs when the Comm ssion deens
such recovery to be "equitable, appropriate, and bal anced" as
well as "in the public interest.” According to the Staff
Advocates, this provides a basis for the Comm ssion to revisit
the issue of PSNH s stranded costs in |ight of the merger of

CEl and NU.

Comm ssi on _Anal ysi s

In the Grafton County case, decided when utility
regul ation in New Hanpshire was in its infancy, the New
Hanmpshi re Supreme Court found occasion to expound upon the
meani ng of the phrase "public good" as it appears in the

statute now codified at RSA Chapter 369. According to the
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Court in Gafton County, "public good" wthin the neaning of
Chapter 369
is equivalent to a declaration that the proposed
action nust be one not forbidden by |law, and that it
must be a thing reasonably to be permtted under all
the circunstances of the case. |If it is reasonable
that a person or a corporation have liberty to take
a certain course with his or its property, it is
al so for the public good. It is the essence of free
governnment that |iberty be not restricted save for
sound reason. Stated conversely: it is not for the
public good that public utilities be unreasonably
restrained of liberty of action, or unreasonably
deni ed the rights as corporations which are given to
cor porations not engaged in public service.
Grafton County, 77 N.H at 540. The Court has quoted this
passage with approval as recently as 1984, see Appeal of
Easton, 125 N.H. 205, 212 (1984), and the Comm ssion
explicitly relied on it in 1991 when it first declared that
utility mergers within the Conm ssion's jurisdiction should be

subject to a "no harnm' test, see Eastern Utilities Associ ates,
76 NH PUC at 252.

We agree with GOECS that the discussion in Eastern
Utilities Associates of "no harm' versus "net benefits" as the
appropriate standard for reviewing nergers is dicta. 1In that
case the Conm ssion concluded that the petitioner "ha[d] not
nmet the threshold public interest standard under either the
‘no harm or ‘net benefit’ test."” Eastern Uilities

Associ ates, 76 NH PUC at 253. More recently, we have stressed
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both the "public interest" standard articulated in RSA 374: 33
and the question of "adverse effect on rates, terms, service
or operation of the public utility in the state" as required
by RSA 369:8, I1(b)(1). See Energy North Natural Gas, Inc.,
Order No. 23,470 (May 8, 2000), slip op. at 15 (concl uding,
pursuant to those statutes, that the proposed nerger in that
case was "lawful, proper and in the public interest").

Utimately, it is inpossible to use this case to
establish or even to refine a generalized | egal benchmark for
evaluating utility nmergers because, as all parties recognize,
the Legislature has enunerated specific requirenents for the
review of this particular transaction in exchange for offering
PSNH (and t hrough PSNH to purchasers of rate reducti on bonds)
the right to a recovery of certain PSNH stranded costs under
state law. We agree with those who view RSA 369-B:3, |V(b)(4)
as an unanbi guous nessage fromthe Legislature that we may
approve this nerger only upon an affirmative showi ng by the
Joint Petitioners of certain public benefits arising out of
the transaction. W reach that conclusion not based on
anyone's testinony, see Bradley Real Estate Trust v. Tayl or,
128 N. H. 441, 446 (1986), but because RSA 369-B:3, |V(b)(4)(A)
pl ainly purports to heighten and suppl enent the scrutiny to

which this transaction woul d ot herw se be subject under "RSA
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369, RSA 374, RSA 378 or other relevant provisions of |aw' by
additionally advising that the proposed conmbination "shall be
approved only if it is shown to be in the public interest[.]"
At a very minimum the referenced antecedent |law required a
"no net harni analysis; to suggest that the Legislature's
additional reference to a required public interest show ng
does not heighten the scrutiny would be to reduce the cl ause
t o neani ngl ess surpl usage.

In I'ight of the foregoing, we have reviewed the
proposed Merger Settlenment Agreement in conjunction with the
entire record and, for the reasons discussed bel ow, concl ude
that if certain nodifications are inplenmented, the agreenent
wll result in a merger that yields net benefits for New
Hanmpshire ratepayers and is otherw se consistent with al
applicable requirenments of New Hampshire | aw, including RSA
369-B: 3, |V

B. Acquisition Prem um

There appears to be little dispute concerning a
central issue in the case: the extent to which CEl should be
able to recover from PSNH rat epayers the acquisition premnm um
that CElI proposes to pay in order to gain control of NU and
its subsidiaries. The Joint Petitioners have repeatedly

reaffirmed that a key aspect of the Merger Settl enent
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Agreenent is their assurance that "no acquisition premumw ||
directly or indirectly affect PSNH s rates.” Initial Brief of
Joint Petitioners at 5. Staff notes that, while the Joint
Petitioners provided anbi guous statenments earlier in the
proceedi ng regarding their proposed treatnent of the
acquisition premum ultimtely the Joint Petitioners
"unanbi guously and irreversibly commtted thensel ves to bel ow
the-line treatnent of the acquisition premium. . ., so that
the existence of the acquisition premumw || neither increase
rates nor stand in the way of a rate decrease that would
ot herwi se take effect.” Staff Brief at 5.

Representative Bradl ey urges the Comm ssion to
reaffirmthe prohibition on acquisition prem umrecovery in
its final order. The Staff Advocates |ikew se endorse the
prohi bition, but argue that such an outcone is clearly
requi red under the recently enacted RSA 369-B:3, 1V(b)(4)(C
and, thus, the Joint Petitioners' commtnent to non-recovery
of acquisition prem um does not, in itself, represent a
concession that the Comm ssion should weigh in favor of

approving the nerger.

Commi ssi on Anal ysi s

We agree that New Hanpshire | aw precludes CElI from

recovering the acquisition prem um from New Hanpshire
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ratepayers in any manner, either by increasing rates or by
failing to pass along a rate decrease. As already noted, RSA
369-B: 3, IV(b)(4)(C) places such a limtation specifically on
the sale of PSNH or its parent conpany. The Legislature
adopted this as an explicit quid pro quo for the
securitization of certain of PSNH s stranded costs. See RSA
369-B: 3, 1V(b) (precluding Conmm ssion fromissuing finance
order approving securitization plan absent determ nation that
certain conditions are met, including above-described
condition relating to acquisition premun). As noted, supra,
we have already issued a finance order in docket No. DE 99-099
certifying that these conditions have been nmet. See Order No.
23,550 (Septenber 8, 2000), slip op. at 53. Thus, whatever
our treatment of an acquisition premi um may have been in other
mer ger cases, here we are constrained to inmpose an outri ght
ban on the recovery of an acquisition premum now or in the
future, in connection with the nerger of CElI and NU.

In that regard, we are aware that an issue has
arisen in the anal ogous proceedi ng before the Connecti cut
Departnment of Public Utility Control concerning the extent to
which retail electric custonmers of NU s subsidiaries in that
state could ultimately be required to conpensate CElI for sone

portion of the acquisition premumif the FERC approves such
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treatnment at the wholesale level. W do not believe this can
beconme an issue in New Hampshire. [In Docket No. DE 99-099,
PSNH has indicated its acceptance of the securitization
conditions inposed by the Legislature, including the outright
ban on any recovery of acquisition prem umfrom PSNH
ratepayers. Thus, PSNH or its parent(s) would be stopped from
arguing in a future proceeding, either on supremacy grounds or
ot herwi se, that a FERC-approved treatnment of sone portion of
the acquisition premumarising out of this transaction shoul d
result in New Hanpshire ratepayers seeing the prem um
reflected in any way in their rates.
C. Savings Sharing

The hearings generated relatively little dispute
anong the parties that, as a general proposition, it is just
and reasonable to share nerger-rel ated savings by crediting 75
percent of the estimted savings to ratepayers, 25 percent of
esti mated savings to sharehol ders and any actual savings in
excess of the estinmates to ratepayers, as proposed by the
Merger Settlenment Agreenent.!© The only outright objection
cane from OCA. In his prefiled testinmony on the Merger

Settl enment Agreenent, Kenneth Traum of OCA characterized 75

10 As noted, infra, the dispute in this docket about

savi ngs sharings relates not to the percentages used but to
the timng of the sharing nechani sm
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percent as "obviously better for custoners than a | ower
percentage." Exh. 56, 2:10-11. But M. Traum nevert hel ess
refused to concede that any departure fromtraditional cost-
of -service rate making principles is justified. Thus, OCA
argues in favor of ratepayer retention of 100 percent of
nmerger-related savings, with incentives for the achi evenent of
t hose savings, if any, com ng through return on sharehol der
equity. Pl ai nl y, however, the Legislature' s reference to the
"recei pt by PSNH custoners of a just and reasonabl e anmount of
the cost savings that result” fromthe merger, see RSA 369-
B:3, 1V(b)(4)(B), reflects a determ nation that a departure
fromtraditional cost-of-service principles may be justified
here in the interest of, inter alia, enhancing the incentive
for the Joint Petitioners to create the savings that can then
be justly and reasonably passed on to customers.

In the context of this statutory requirenment for

just and reasonabl e sharing of merger-related savings, the
Joint Petitioners stress that the Merger Settlenent Agreenent

"guar antees that custonmers will receive savings — regardl ess

of whether the projected synergies actually produce the
expected |l ower costs."” Joint Petitioners' Brief at 4-5
(enmphasis in original). According to the Joint Petitioners,

customers "will receive a minimumof $74.8 mllion in
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savings." 1d. at 5, citing prefiled testinony of Staff
wi t ness Andrew Kosnaski, Exh. 31, 17:15. 1In the view of the
Joint Petitioners, this guarantee exceeds the statutory
requi renent because RSA 369-B:3, 1V(b)(4)(B) requires the
sharing of savings that "result"” fromthe nerger, whereas the
Merger Settl ement Agreenent shares estimated savings whet her
they ultimately occur or not. And to those who woul d suggest
t hat the anmpbunt of savings to be guaranteed ratepayers is
i nsubstantial, the Joint Petitioners point out that, assum ng
annual sal es of approximately 7,000 gi gawatt-hours and a
delivery charge of $0.028 per kilowatt-hour, the shared nmerger
savings will represent nearly eight percent of PSNH s post-
restructuring delivery service charges.

M. Kosnaski testified on behalf of Staff that the

Joint Petitioners' estimate of nerger-rel ated savings appears
to be reasonable. According to M. Kosnaski, the Joint
Petitioners estimate that their nmerger-related synergies wll
conpri se roughly seven percent of their annual operations and
mai nt enance expense, which is very close to the nedi an and
mean expectations in other conparable transactions between
electric utilities. Exh. 31, 11:6-10. M. Kosnaski further
testified that eight percent of the estimated synergy savings

fromthe overall nmerger were allocated to PSNH, based on
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proportions of revenues and assets. 1d. at 14:4. According
to M. Kosnaski, his estimate of $74.8 mlIlion on sharing
guar antees over the ten-year period will have a present val ue

of $46.9 mllion at the time the sharing begins. 1d. at 17:7-
9.

GOECS expresses a concern about a "possible
di sconnect” between the guarantee of 75 percent of estimated
mer ger-rel ated savings and the actual nechanism by which the
Merger Settl enment Agreenment woul d deliver those savings to
PSNH custoners. On behal f of GOECS, John Antonuk criticizes
the Merger Settlenent Agreenment for relying on rate cases to
generate the savings sharing, contending that "[t]here is no
assurance that rate cases during the remaining seven years
wi ||l occur often enough to capture the increase in savings
that the [Joint Petitioners] project.” Exh. 27 at 3:67-68.
M. Antonuk praises the Denpnstration Mechani sm contained in
Attachment B to the Merger Settlenent Agreenent as a "good-
faith attenpt,” but he goes on to say that the proposed
mechani smfails to assuage his concerns "about how hard it is
to verify PSNH s entitlenent to the potential $25 million in
addi ti onal revenues that it may obtain under the nerger

settl enment agreenent."” 1d. at 4:82-85.

At hearing, M. Mrris testified on behalf of the
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Joint Petitioners that, whatever the virtues of the nechani sm

set forth in Attachment B,

whenever we get to that ultimte undertaking, | have
every faith that the Conmm ssion Staff and the

rat emaki ng group inside of PSNH will cone to sone
reasonable way to ensure that [i.e., ratepayer
recei pt of guaranteed nmerger savings] happens. It's
a guarantee. We'Il make sure that happens. That's

what the word neans.
Tr. I'l'l, 150:12-17. GOECS expresses "relief" that M. Mrris

made such a comm tnent under oath at hearing. GOECS Brief at

12. However, GOECS still asserts that a straightforward
"merger credit” is a sinpler and nore reliable nethod for
delivering the savings to ratepayers. In its reply brief,

GOECS takes the position that the Conm ssion should condition
approval of the merger on the Joint Petitioners guaranteeing

t hat PSNH ratepayers will receive $82,345,000 in nerger-

rel ated savings — cal cul ated by taking 75 percent of the
$105,874,000 in nmerger-rel ated savings that Attachment A to

t he Merger Settlement Agreenent sets forth, less 75 percent of
PSNH s ei ght percent share of the $49 mllion in transaction
costs that GOECS contends should be the exclusive
responsibility of NU and CElI sharehol ders. !

On behalf of OCA, M. Traum argues in favor of

11 The issue of the $49 mllion in transaction costs is
di scussed, infra.
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traditional cost-of-service ratenmaking principles that would
return 100 percent of any nmerger-related savings to

rat epayers, absent regulatory lag (allowing PSNH to keep sone
portion of the savings through delays in the regul atory
process) or the institution of perfornmance-based ratenmaking
(which would explicitly tie rates to the achi evenent of
certain service-related objectives). OCA is particularly
concerned about the denopbnstrati on mechani sm expressing the
view that PSNH and its parents have every incentive to pour
consi derabl e resources into gam ng the mechani sm so that PSNH
is able to retain (through its share of nerger-rel ated savings
under the Merger Settl enent Agreenent) savings that would
ordinarily inure to ratepayers in connection with divestiture,
securitization, NU s acquisition of Yankee Gas in Connecti cut,
productivity gains, etc.

Bl A anal ogi zes the process of overseeing the nerger
savi ngs guarantee to the process of selling PSNH s generation
assets. According to BIA, just as it is necessary to have an
i ndependent expert oversee the sale process, so should the
Joint Petitioners be required here to fund an "i ndependent
verification process" to be managed by the Conm ssion. BIA

Brief at 2.

Commi ssi on Anal ysi s
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We note at the outset that, despite the reference in
parties’ argunents to “75 percent of savings,” we nake no
finding that the $74.8 mllion in savings passed through to
consunmers represents 75 percent of the all ocabl e savings that
actually wll be realized. | ndeed, given regulatory |lag and
t he general uncertainty of merger savings, $74.8 mllion may
well represent nore than 75 percent of the total savings
al l ocable to PSNH consunmers. The question becones whet her the
amount of guaranteed savings to consuners is just and
reasonable. We conclude that the Settlement Agreenent’s
guarantee of $74.8 mllion in savings passed through to PSNH
custonmers is consistent with the public good, and constitutes
a just and reasonabl e provision of savings to ratepayers, as
required by RSA 369-B:3, 1V(b)(4)(B).

We deem it |audable that CEl is willing to guarantee
that ratepayers will receive benefits regardl ess of whether
predi cted savings actually materialize. Despite the flurry of
utility mergers occasioned by restructuring and other factors,
no other utility with operations in New Hanpshire has been
willing to make such a commitnent. We will hold the Joint
Petitioners to their word that the guarantee applies whether
or not the anticipated savings are actually achieved in whole

or in part. W also note that the savings sharing nmechani sm



DE 00- 009 - 35-
provi des an incentive for CEl to maxim ze the savings. This
is because, during the initial ten-year period after
consummation of the merger, CEl is able to retain savings
realized over the initial $74.8 mllion passed through to
custonmers, up to alimt of $31 mllion.

Further, we agree with those parties who take the
position that the guarantee is only nmeaningful if we mke
clear that the actual receipt by custoners of their $74.8
mllion must occur, even if the mechanisns set forth in the
Merger Settl enment Agreenent prove inadequate to the task. The
record here contains only speculation that the good faith
effort to arrive at a savings sharing nmechanismw || not
achi eve the desired objective. Nevertheless, phenonmena such
as regulatory |lag and ganming are real. W wish to nake it
under stood, therefore, that we will hold M. Mirris to his
word on behalf of the Joint Petitioners that a guarantee
really is a guarantee, and that PSNH ratepayers will actually
receive the nerger-related savings to which they are entitled
under the Merger Settlenent Agreenent that we approve today
with conditions. Further, we stress that part of what we deem
the Joint Petitioners to have guaranteed is that ratepayers
will retain any savings actually achieved that are in excess

of 100 percent of those estimated in the Synergy Study.
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As noted by M. Antonuk, the Denpnstration Mechani sm
appended to the Merger Settlenment Agreenment represents a good
faith effort by the Settling Parties, as well as the other
intervenors that participated in the discussions, to confront
t he chall engi ng task of making good on the guarantee offered
by the Joint Petitioners. Because, in our opinion, the record
establishes no basis for determning at this point that the
mechanismis flawed, we presune that the mechanismis viable.
But we stress that we deemthe Joint Petitioners' guarantee to
be absolute and will not hesitate to order a different
mechani sm shoul d that becone necessary in order to make the
guarantee effective. 1In that regard, we do not agree with Bl A
that it is necessary for us to create a special process for
i ndependent verification of nerger-related savings. W
believe that Staff, enploying outside consultants if it
becomes necessary, can discharge this function satisfactorily.

Qur | ast general point concerning the guaranteed
sharing of merger-related savings concerns executive
separation costs. As is made clear by Attachment A to the
Merger Settl ement Agreenent, the Joint Petitioners have agreed
to exclude $12, 465,000 in executive separation costs fromthe
cal cul ati on of guaranteed nerger-rel ated savings to be passed

on to New Hanpshire ratepayers. The Merger Settl enment



DE 00- 009 -37-
Agreenent itself nakes clear that expenses relating to
executive severance "shall not be recovered from New Hanpshire
custoners either directly or indirectly.” Exh. 1 at 6, 1V(8).
In his testinony, Staff w tness Cunni ngham expl ai ned that the
executive severance costs were deened to be
"di sproportionate.” Tr. VI, 62:12 and 18. In other words,
t he benefits to ratepayers, if any, of these paynents do not
bear the appropriate relationship to the size of the paynents
in order to justify ratepayers being responsible for them
either directly or indirectly. No party appears to disagree
with this proposition. |In these circunstances, we expressly
condition our approval of the Merger Settl ement Agreenent on
rat epayers not being responsible, either directly or
indirectly, for any portion of the executive separation costs

the Joint Petitioners incur as a result of the nerger.

D. Savings-Sharing During Initial 33-Month Period;
Transaction Costs

One of the nobst contentious issues to energe at the
hearings in this docket concerns the sharing of nmerger-rel ated
savi ngs during the 33 nonths follow ng the consummati on of the
merger. Messrs. Hyman Schoenbl um and Stephen Hall, in
prefiled testinony submtted on behalf of the Joint

Petitioners, note that there is no "formal tie" between the

initial 33-nonths of retail conpetition, during which PSNH
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delivery service rates would be fixed at $0.028 per kilowatt-
hour, and the sim |l ar period under the Merger Settl ement
Agreenment during which CEI would be able to retain al

actually achieved nerger-rel ated savings all ocable to PSNH.
See Exh. 5, 5:124-127. However, as M. Hall noted at hearing,
the effect of such a provision would be to permit PSNH to
retain any nerger-related savings during the 33 nonths, thus
reducing its costs and relieving sonme of what PSNH has
contended will be a $10-%$14 mllion annual revenue shortfall
during the period of fixed delivery charges leading up to the
first PSNH post-restructuring rate case. See Tr. |, pages 39-
46; see also Exh. 6 at 4, lines 7-10 (reducing delivery
service charge during initial 33-nmonth period to account for
mer ger savings would "only widen [the] gap”). According to
Messrs. Schoenblum and Hall, Attachment A to the Merger

Settl ement Agreenent denonstrates that there are negative
savings during the first two years of the initial period, that
as a result "the anmpunt of net savings during that initial 33-
nmonth period is limted, at best,” and that requiring PSNH to
pass savings on to custoners during this period will threaten
efforts to upgrade the conpany's investnment rating. Exh. 6 at
page 4, lines 11-20.

On behal f of Staff, M. Cannata noted in his
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prefiled testinmony that, in light of PSNH s strong belief that
it will be grappling with a significant revenue shortfall
during those initial 33 nonths post-restructuring, "this item
was the |l ever that enabled such a disproportionate percentage
of the savings to be guaranteed for custoners” over the life
of the Merger Settlenment Agreenent. Exh. 33 at page 8:2-5.

GOECS argues enphatically that merger-rel ated
savi ngs nust be shared with custoners imediately. GOECS
notes that it did not agree with PSNH s prediction of a
revenue shortfall for the initial 33 nonths when GOECS and
PSNH wer e anong those in negotiation over the Restructuring
Settl ement Agreenent, and finds even | ess reason to agree with
such a prediction now, given what GOECS characterizes as
significant increases in PSNH s sal es volunmes and a conti nui ng
delay in the advent of restructuring that continues to inure
to the financial benefit of PSNH

I n support of its position, GOECS invokes RSA 369-
B:3, IV(b)(3), which provides in part that the Conm ssion may
not issue a securitization-related finance order unless it
determ nes that "[c]Justoner savings [resulting from PSNH
restructuring] shall be not |ess than $450, 000, 000, excl uding
savings fromrate reduction financing and nmerger savings."

According to GOECS, this reflects a legislative intent that
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(1) nerger savings nust be in addition to any savings rel ated
to restructuring and (2) such nerger-rel ated savi ngs nust
begin flow ng to custoners w thout delay.

According to GOECS, a 33-nmobnth delay in flow ng
merger-related savings to custonmers results in a reduction in
the net present value of the savings by either $3 mllion or
$6 mllion, depending on the treatnment of the $49 mllion in
transaction costs that GOECS el sewhere argues sharehol ders
shoul d bear. GOECS rejects the notion that the pass-through
of merger savings should be del ayed because nobst of the costs
to achieve the nerger will be incurred during this period. In
that regard, GOECS notes that the Joint Petitioners propose to
anortize nerger costs over a 40-year period. Thus, according
to GOECS, "[f]rom an accounting point of view the savings
wll start imediately.” GOECS Brief at 9 n. 1. GOECS points
out that costs to achieve the nerger, as incurred during the
initial 33 nonths, were | ower than anticipated in the nerger
of CElI and Orange & Rockland Utilities and may al so be | ower
than antici pated here. Finally, GOECS notes that, in the
period i medi ately after the consunmati on of the nerger, a
great deal of the tinme and effort of PSNH enpl oyees and NUSCO
enpl oyees that would normally be devoted to serving New

Hanmpshire customers will instead be devoted to integrating
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their conpanies with the CEl system and worryi ng about their
future as enpl oyees of the conmbi ned system 1In these
circunst ances, according to GOECS, it is fair to assure that
rat epayers begin receiving their guaranteed 75 percent of
merger-related savings right fromthe consummtion of the
deal .

As noted in the prefiled testimony of GOECS wi t ness
Ant onuk, the mechani sm GOECS proposes for flow ng nerger-
rel ated savings to PSNH custoners imedi ately is a "merger
credit” of 0.5 mls per kilowatt-hour to apply until the first
post-restructuring PSNH rate case. According to M. Antonuk,
this will yield approximtely $10 mllion, or 75 percent of
the estimated savings attributable to PSNH over the first
three years of the nerger exclusive of transaction costs and
executive severance paynents. See Exh. 26 at 22-23.

Representative Bradl ey agrees with GOECS that the
rat epayers' 75 percent share of the nmerger-rel ated savings
shoul d begin flowi ng i mediately, not 33 nonths after the
merger i s consummated. He views such i nmedi acy as necessary
under the requirenent in RSA 369-B:3, 1V(b)(4)(B) that the
sharing of merger savings be "just and reasonable.”™ However,
in his prefiled testinony, Representative Bradley noted that

the Joint Petitioners
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have inplied that savings will not occur in the
first 18-24 nonths after the nmerger is consummt ed.
The inmplication is that the process of consolidation
and the correspondi ng synergy savings takes this
period of tine to be inplenmented. Such a claimon
the part of the Joint Petitioners may be reasonable
if verified by the Comm ssion. Thus, it my be
reasonabl e for the Commi ssion to proceed by
al l ocating the synergy savings 18-24 nonths after
t he conpl eted nerger

Exh. 47 at 7-8.

The Staff Advocates al so take the position that a
just and reasonabl e sharing of the merger-rel ated savi ngs
requires their flowthrough to customers during the initial
33-nonth period. They point to the testinony of their
witness, M. LaCapra, to the effect that $78 mllion to $117
mllion represents a reasonabl e range of val ues for PSNH
custoners to receive (in the formof shared savings) as a
result of the merger. According to the Staff Advocates, the
Merger Settlement Agreenment provides only $74.8 mllion; they
attribute the shortfall to the failure to provide for shared
savings during the initial period. The Staff Advocates urge
the Commi ssion to reject the notion that savings should not
flow to custonmers during the initial period because incurred
costs to achieve the merger will be significant during the
period. The Staff Advocates estimate net savings during the

period to be $5.1 mllion and, as did GOECS, they point out

that, because the Joint Petitioners propose to anortize the
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costs to achieve the nerger, ratepayers will not escape these
costs sinply by eschewing their share of nerger-rel ated
savings during the initial period.

The Staff Advocates dispute the Joint Petitioners'
contention that reducing the PSNH delivery service charge
during the 33-nonth initial period would only wi den an
al ready-expected revenue shortfall of between $10 and $14
mllion. The Staff Advocates point out that cost-savings
woul d reduce any revenue shortfall absent an offsetting rate
reduction. Thus, the Staff Advocates argue, as long as the
Joint Petitioners are able to retain sonme portion of the
savi ngs achieved during the initial 33 nonths, any revenue
shortfall would narrow rather than w den. The Staff Advocates
poi nt out that the Comm ssion never found that such a
shortfall exists when it approved the Restructuring Settl enent
Agreenent in Docket No. DE 99-099.

The Staff Advocates reject any contention by the
Joint Petitioners that the sharing of nerger-rel ated savings
during the initial period will have any effect on PSNH s
i nvestnent rating. According to the Staff Advocates, this is
at odds with the views of M. Schoenblum and Staff Wtness
Kosnaski that, overall, the nerger can be expected to inprove

the investnent ratings of the NU operating conpani es.
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Additionally, the Staff Advocates draw the
Comm ssion's attention to M. Hall's testinony at hearing that

"[t]o the extent that there are any savings [during the

initial period], it will be a windfall that wasn't even
anticipated during the restructuring negotiations." Tr., Day
|, page 44, lines 4-5. 1In the view of the Staff Advocates,

PSNH and its corporate parents should not be permtted to
retain a windfall. Their position is that "[t] he nerger
savings are a new and separate source of value that PSNH
shoul d not be permtted to retain based upon clains that it
cannot afford to live with the deal it made with the State in
the Restructuring Proceeding."” Staff Advocates Brief at 12.
The Staff Advocates take exception to the views
expressed by Messrs. Schoenblum and Hall in their prefiled
rebuttal testinony to the effect that, because the
Restructuring Settlement Agreenent does not provide for an
adjustnment to the delivery service charge during the initial
period in the event of a merger, the Conm ssion is precluded
from ordering such an adjustnent here. See Exh. 6 at page 5,
lines 1-12. The Staff Advocates characterize this argunent as
a "red herring," pointing out that the Conm ssion determ ned
in Docket No. DE 99-099 that there had been no neeting of the

m nds anong the parties to the Restructuring Settl enment
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Agreenment concerning the effect of the nmerger on the
restructuring issues decided in that docket.

Finally, the Staff Advocates contend that nothing in
RSA 369-B or other provisions of the chapter |law with which
RSA 369-B was enacted precludes a nerger-based adjustnent of
PSNH s delivery rates during the initial period. Under RSA
369-B:3, IV(b)(5), the Conm ssion in its securitization
finance order was required to determ ne that "[t] he delivery
service charge . . . shall be fixed for a period of 33 nonths
fromconpetition day at $0.028 per kilowatt-hour[.]" According
to the Staff Advocates, even assumi ng that this provision
precludes a reduction in the delivery service charge, the
Comm ssi on could use other mechanisns (e.g., a reduction in
stranded cost charges) to pass nerger-related savings on to
custoners during the initial period.

Bl A agrees with those parties who seek sharing of
mer ger savings imediately. According to BIA, it is inportant
to the state's business community to bring PSNH s el ectric
rates to the regional average as quickly as possible.

In rebuttal, the Joint Petitioners make two points.
First, they contend that nothing in RSA 369-B:3, 1V(b)(4)(B)
requires a specific tinme period or a specific amunt with

regard to the just and reasonabl e sharing of nerger savings.
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Secondly, they essentially offer a nore specific variation on
M. Cannata's point that ratepayers receive real value in
exchange for foregoing nerger savings during the initial
period. According to the Joint Petitioners, if one is to
"correct" the savings calculations to allow for flowthrough
of savings during the initial period, then ratepayers woul d
have to give up these concessions made by the Joint
Petitioners: $63.4 in gas-supply savings that are not really
al l ocable to PSNH (because PSNH has no gas operations and gas-
rel ated savings in the nerger overall are attributable to NU
operations in other states) and the use of an 8 percent
all ocation figure to conmpute PSNH s share of the nerger
savi ngs when, in fact, PSNH s true share is really 7.8
percent. According to the Joint Petitioners, these
adj ustments would yield a PSNH custoner share of $73.7 mllion
in merger savings, $1 mllion |less than the guarantees
contained in the Merger Settlenent Agreenent as cal cul ated by
M. Kosnaski. See Joint Petitioners' Reply Brief at 3, citing
Exh. 31 at 17.

An issue that we deemto be related to savings
sharing during the initial 33 nonths concerns the extent to
whi ch CElI nay net transaction costs — i.e., fees associated

wi th investnent bankers, attorneys, accountants and
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consultants incurred in connection with the actual
consummati on of the nmerger transaction — against the anmount of
synergy savings to be shared with ratepayers.'? 1In his
prefiled Rebuttal testinony, M. Antonuk contends that
transaction costs should not be deducted fromthe nerger-
rel ated savings to be shared with ratepayers. M. Antonuk
pl aces these transaction costs in the sane anal ytical category
as the executive severance costs that the Merger Settl enent
Agreenment woul d exclude fromthe savings cal culus. According
to M. Antonuk,

[t] he benefits of [the nmerger] transaction flowto

NU shar ehol ders who obtain the acquisition prem um

and to Con Ed shareowners who achi eve val ue through

the acquisition of NU. Therefore, those costs

shoul d be attributed to benefits that shareowners

obtain through the nerger transaction, not to

reductions in utility-service cost.
Exh. 27 at 22:439 to 23:440-442. M. Antonuk el aborated in

his oral testinony:

Rat epayers don't get the acquisition prem umthat
results fromthe transaction, they shouldn't pay the

cost of the transaction. |If ratepayers don't get
control of NU as a result of the transaction, they
shoul d not pay the costs of the transaction. |If you

make the transaction costs relevant to custoners,

2 Inits brief, GOECS places the relevant figure at $49
mllion. The Joint Petitioners' estimate of transaction costs
is contained in the Synergy Study (Exhibit 8). Both the
Synergy Study and the discussion of it, including discussion
of the Joint Petitioners' estimte of transaction costs, are
included in the confidential portion of the record here.
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you make the acquisition premumrel evant to
custonmers in my analytical judgnment.

Tr. 11, 149:15-22.

On behalf of the Joint Petitioners, w tnesses Hal
and Edward Rasnussen di sagreed with M. Antonuk's view of
transaction costs. According to the prefiled testinony of
Messrs. Hall and Rasnmussen, M. Antonuk's position

assunes that in order to achieve synergies and

savi ngs, the nerger would have happened anyway.
VWhere savings will be guaranteed under the Merger
Settl enment Agreenent, the steps needed to acconplish
the merger and their related costs are a
prerequisite to achieving the savings. The Joint

[ Petitioners] have agreed that the merger-rel ated
transaction costs will be booked along with the
Acqui sition Premium as a hol ding conpany cost;
however, if the Conm ssion decides to pass through
the savings fromthe onset of the merger (which the
Joint [Petitioners] oppose), the costs to achieve

t he merger should be netted agai nst any savi ngs
realized during this period. The majority of the
transaction costs to achieve the merger are incurred
wel | before the first 33 nonths is over; therefore,
if the Conmm ssion does not flow through nerger

rel ated savings during the initial period, the

maj ority of nerger-related transaction costs wll

not be a factor either.

Exh. 6 at 7:3-15. On behalf of Staff, M. Cunni ngham agreed
with the Joint Petitioners, comenting that transaction costs
"shoul d be recoverable by the jurisdictional subsidiaries,
because these costs are generating, are the source of huge
anmounts of savings that the jurisdictional conpanies are

achieving. Therefore, out of equity, they should also be
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given an opportunity to recover those costs."” Tr. VI, 49:19-
24 to 50:1-2. Staff witness Cannata agreed with counsel for
GOECS that treatnment of the transaction costs only becones
relevant in the event that savings are flowed through to
custonmers during the initial 33-nonth period, given that the
transaction costs will be incurred during that time. |Id. at
51:15-24 to 52:1-18. However, M. Cunni ngham noted that, for
accounting purposes, these transaction costs will be recorded
at the hol ding conpany | evel and anortized over a 40-year
period. 1d. at 54:1-16.

Comm _ssi on _Anal ysi s

After careful consideration, we have concl uded that
it isin the public interest to accept the provisions of the
Merger Settl enment Agreenent that defer the sharing of nerger-
rel ated savings for the first 33 nonths. \While expressing no
view here as to the validity of PSNH s ongoi ng contention that
it will suffer a revenue shortfall during the period, we
accept Staff's contention that this provision of the Merger
Settl ement Agreenent represents a reasonable conpronise, i.e.
the foregoing of a relatively small anmount of ratepayer relief
in the short termin favor of |ong-range guaranteed sharing of
merger savings that is of a greater magnitude than it would

ot herwi se have been.
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We are unable to agree with those parties who
contend that RSA 369-B:3, 1V(b)(4)(B) requires the inmmediate
sharing of nmerger-related savings. This provision is silent
as to timng, sinply requiring that the sharing of nerger-
rel ated savings be just and reasonable. W concl ude that
deferring the pass-through of savings during the 33-nonth
period is just and reasonable, in the context of the Merger
Settl ement Agreenent as a whole and of the guarantee of $74.8
mllion in savings.

The fact that CElI plans to anortize the transaction
costs over 40 years for accounting purposes is of no
consequence. GOECS stresses this issue apparently to bol ster
its contention that ratepayers are entitled to share in nerger
savi ngs i medi ately regardl ess of what accounting devices CEl
uses. However, as we have al ready concl uded, we deemthe
deferral of savings sharing to be a reasonable conprom se in
t he circunstances.

E. Acqui sition Premum and Stranded Cost Recovery

A year ago, when we approved the proposed nerger of New
Engl and El ectric System (NEES) (parent conpany of New Hanmpshire
utility Granite State Electric Conpany (GSEC)) with National Gid
Goup plc in Order No. 23,308 (Cctober 4, 1999), we noted that we did

not believe that "our statutory mandate to scrutinize utility nmergers
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permts us to seize on behalf of ratepayers any portion of the
capi tal gains reaped by the sharehol ders of the selling entity."
ld., slip op. at 18-19. However, on rehearing, we agreed with OCA
that the Restructuring Act, RSA 374-F, "provides us with the
authority to revisit the issue of [a utility's] stranded cost
recovery in appropriate circunstances.” Order No. 23,353 (Novenber
29, 1999), slip op. at 4. Accordingly, we ruled that our future
review of NEES' divestiture of its nuclear generation assets would
"provide an appropriate opportunity to consider what effect, if any,
that the gain on the sale of NEES woul d have on the anount of
stranded costs associated with GSEC s share of NEES nuclear assets."”

As it did in the NEES case, OCA takes the position that a
cruci al and outconme-determ native relationship exists between an
electric utility's approved stranded cost recovery and any
acquisition premumpaid for that utility by an acquiring conpany
once recovery of stranded costs has been authorized. According to
OCA, ratepayers are being forced to bear 84 percent of PSNH s
stranded costs and, therefore, the Conm ssion should "credit" PSNH
ratepayers with 84 percent of the acquisition premumattributable to
PSNH. OCA Brief at 5.

Testifying on behalf of OCA, Peter Bradford expresses the
view that the principle of symmetry of risk and reward requires the

Commi ssion to claima portion of the acquisition prem um on behal f of
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PSNH r at epayers who have and/or will be expected to pay PSNH stranded
costs. Quoting witings of such utility experts as Dr. Alfred Kahn
and Dr. Kenneth Gordon, and citing cases fromthe Maine Suprene
Judicial Court as well as Denocratic Central Commttee of the
District of Colunbia v. Washington Metropolitan Area Transit

Comm ssion, 485 F.2d 786 (D.C. Cir. 1973), M. Bradford argues that
"fairness and established regulatory principles give the custoners
[of PSNH the first claimon the gains" fromthe sale of PSNH to CEl
Exh. 57 at 6-9.

Denocratic Central Conmttee concerned capital gains on a
regul ated transit conpany's sale of real estate. The federal appeals
court concluded that "[c]onsuners beconme entitled to capital gains on
operating utility assets when they have di scharged the burden of
preserving the financial integrity of the state which investors have
in such assets."” Denocratic Central Conmittee, 485 F.2d at 821.13
In its brief, OCA anticipates the argunment that a merger can and

shoul d be distinguished froman asset sale on the grounds that

B Inits brief, OCA also relies on several other cases
di scussing the treatnent of gain on the sale of utility-owned
real estate: Bridgeport Hydraulic Co. v. Council on Water
Conpany Lands, 453 F. Supp. 942 (D. Conn. 1977); Kansas Power &
Light Co. v. Kansas Corporation Conm ssion, 620 P.2d 329 (Kan.
Ct. App. 1981); Appeal of City of Nashua, 121 N H 874 (1981);
Penni chuck Water Works v. State, 103 N.H 49 (1960); and
Chi copee Mg. Co. v. Public Service Co., 98 NH 3 (1953).
OCA also cited Gulf States Utilities Co. v. Public Utility
Commi n of Texas, 784 S.W2d 519 (Tex. Ct. App. 1990).
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rat epayers are never to be held liable for sharehol der | osses rel ated
to the fluctuating price of a utility's stock. In essence, OCA
contends that the present transaction is indistinguishable from an
asset sale, given that the once-vertically integrated PSNH is
essentially being disassenbled - with the generation assets being, in
essence, purchased by ratepayers through the process of stranded cost
recovery and the transm ssion and distribution assets being purchased
by CEI. OCA | abels the proceeds of the latter transaction as
"stranded benefits,” OCA Brief at 6, and maintains that sharing them
with ratepayers is sinply the | ogical extension of sharing stranded
costs with custonmers.

OCA al so anticipates that merger proponents will argue
that claimng some portion of the acquisition prem um on behal f of
rat epayers woul d have the effect of preventing such mergers
al together, elimnating synergy savings as well. According to OCA,
the Joint Petitioners should have but did not denonstrate that this
is so, and also failed to neet their burden of proof on the |arger
guestion of whether ratepayers would be better off in the long run if
the nerger is allowed to go forward. Further, OCA argues that all of
the anticipated savings in at | east one mmjor cost category sinply
cone fromexpecting that NU s efficiency level will match that which
CEl has already achieved. 1In these circunstances, according to OCA,

the notion of such savings being nerger-related is illusory because
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t he Conmm ssion should be expecting NU to achi eve such economes in
any event.

OCA agrees with Staff w tness Kosnaski, see Tr., Day VI at
189: 12-13, that claimng sone portion of the acquisition prenm um on
behal f of ratepayers may trigger a situation in which CEl could call
off the nmerger, at |east under its present terns.

The Staff Advocates al so support the concept of
consi dering the gains of NU sharehol ders as a result of the nmerger as
a basis for recalculating PSNH s recoverabl e stranded costs.
According to the Staff Advocates, (1) the Comm ssion in the
NEES/ National Grid decision specifically reserved its right to take
such action in appropriate circunmstances, and (2) nothing in RSA 369-
B or the Restructuring Settlenment Agreenent precludes such a
determ nati on.

Testifying on behalf of the Staff Advocates, M. LaCapra
expressed the view that, while cost savings remain a major factor in
the current trend toward nergers in the electric industry, "it is
conpetition, or nore accurately, the fear of conpetition that is
driving the current wave of nergers."” Exh. 29A at 25:20-22. In
ot her words, according to M. LaCapra, with the advent of a
conpetitive market in electricity generation, "[n]lergers and
acqui sitions enable utilities to position thenselves to deal nore

effectively with conpetitive threats and grow their businesses.” 1d.
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at 25:22 to 26:1-2. According to M. LaCapra, the nation's electric
utilities "will need to becone bigger and nore flexible to capitalize
on the new business opportunities.” 1d. at 26:11-12.
In M. LaCapra's opinion, the divestiture of generation
assets and attendant resolution of stranded cost issues has increased
the value of electric utilities at the very tinme that restructuring
has driven theminto the nerger marketplace. According to M.
LaCapra, "[f]inancial analysts and industry experts agree that the
bul k of the risk faced by integrated utilities lies primarily wth
t he generation function.”™ |Id. at 28:21-22. His concl usion:
[ T he very market forces that are purportedly |eaving PSNH
with stranded costs, i.e., retail conpetition, also
contribute to the desire for conpani es such as NU and CE
to join forces. Thus, if it is found that the gain from
the sale of transm ssion and distribution assets
associated with non-utility income derived fromindustry
deregul ation or the use of utility assets in new
activities or ventures, then basic fairness demands that a
portion of the gain be used to offset |osses caused by
der egul ati on.

ld. at 30:20 to 31:1-7.

M. LaCapra contends there is precedent for such treatnent
in the netting of above-book proceeds fromthe sale of New Engl and
Power's non-nucl ear generation assets against the bel ow book val ue of
the conpany's regul atory assets and nucl ear power plants, as well as,

generally, the reduction in fuel costs or base rates to reflect gains

on surplus capacity and energy sold into the unregul ated whol esal e
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market. As did OCA and its wtnesses, M. LaCapra rejects the

di stinction between asset sales and merger. According to M.
LaCapra, "[regardless of the nerits of that argunent, the | aw
governing the determ nation and recovery of stranded costs by New
Hanpshire utilities requires that the outcone be equitable,
appropriate and bal anced.” 1d. at 34:4-7.

These views, as expressed by M. LaCapra, account for the
hi gh end of Staff Advocates' proposed "reasonabl e range" of between
$78 and $117 million as the value that PSNH ratepayers should receive
in connection with the nerger if it is to be approved. See Staff
Advocates Brief at 8. According to the Staff Advocates, the $117
mllion figure represents 80 percent of the acquisition prem um
attributable to PSNH. Like OCA, the Staff Advocates believe the
rat epayers are entitled to roughly 80 percent of this sum because
they are being held responsible for 80 percent of PSNH s stranded
costs.

Citing Burrows v. City of Keene, 121 N.H 590 (1981), and
Appeal of Public Service Conpany of New Hanpshire, 122 N H 1062
(1982), the Joint Petitioners contend that any recal cul ati on of
PSNH s stranded costs to take into account the acquisition premumin
the NU/ CEI nmerger would anpunt to an unconstitutional taking w thout
just conpensation. According to the Joint Petitioners, the nerger

al so provides no econom c basis for allow ng ratepayers to avoid
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payi ng what woul d otherw se be legitimte stranded costs because,
after the nmerger, PSNH will continue to exist and continue to provide
service precisely as it did prior to the nerger. 1In the Joint
Petitioners' view, OCA and the Staff Advocates are asking the

Comm ssion to require CElI to pay twice for PSNH s compn equity: once
to NU sharehol ders and second to ratepayers via a wite-off of
approved stranded costs.

The Joint Petitioners vehenmently disagree with M.
Bradford's articulation of the so-called symetry principle.
According to the Joint Petitioners, the symetry principle is
correctly applied when PSNH sells its generation assets pursuant to
the Restructuring Settlement Agreement and applies any gain to
of fsetting otherwi se recoverabl e stranded costs. In the view of the
Joint Petitioners, because ratepayers have never borne the risk of
| osses associated with declines in the value of the nerging
conpani es' securities, they have no entitlement to any gains
associated with increases in such val ues.

Comm ssi on _Anal ysi s

To the extent that any party is arguing that, outside the
context of establishing a utility's |level of recoverable stranded
costs under RSA 374-F, we should conclude that ratepayers are
entitled to a share of the acquisition premumfromthis proposed

merger, our previous conclusion in the NEES/ National Gid G oup case,
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guot ed supra, nust govern. As we said there, nothing in our enabling
| egislation permts us as a general proposition to seize on behalf of
rat epayers any portion of the capital gains on a utility's stock
reaped by the sharehol ders of the selling entity.

Wth regard to the nore specific question of whether we
shoul d revisit PSNH s recoverabl e stranded costs in |ight of the
acquisition premumin this case, we conclude that we are precluded
from doing so given the unique |egal circunstances in which this
proceedi ng arises. As has already been discussed, this case is
unl i ke any other nerger proceeding in that it arises in the unique
context of the ongoing litigation between PSNH and the State of New
Hanmpshi re concerning restructuring and stranded costs. Mre
inportantly, the case arises in the context of the Legislature's
specific consideration of the relationship between this nmerger and
PSNH stranded cost recovery. Just as the Legislature is presuned to
be aware of then-existing statutes at the tinme of an enactnent, see
Appeal of Public Service Co. of New Hanpshire, 141 N. H 13, 25-26
(1996), as well as the state of the commmon |aw at the tine, see
Appeal of Hickey, 139 N.H 586, 588 (1995) (citation omtted), we
must assune that when the Legislature enacted RSA 369-B in June of
2000, it was well aware of the pendency of this merger proceedi ng as
wel | as our previous suggestion that it could be appropriate to

revisit a utility's recovery of stranded costs when the utility is
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acquired at a prem um by another entity, see Cannon v. University of
Chi cago, 441 U. S. 677, 697 (1979) (noting, generally, that "[it is
al ways appropriate to assune that our elected representatives, |ike
other citizens, know the law'). Presumably bearing these things in
m nd, the Legislature created in RSA 369-B:3, 1V(b)(4)(B) a specific
bl ueprint for the Comm ssion to enploy in assessing the relationship
bet ween PSNH s stranded cost recovery on the one hand and issues such
as the acquisition prem um and sharing of nmerger savings in this
docket on the other. While RSA 369-B speaks to a nmultitude of issues
relating to the restructuring of PSNH, it is noticeably silent on the
i ssue of whether an acquisition prem um or any portion of it should
be returned to ratepayers. In these circunstances, we nust concl ude
that the Legislature deliberately opted not to nandate a reduction in
stranded cost recovery to account for the acquisition premum See
St. Joseph Hospital of Nashua v. Rizzo, 141 N.H 9, 11-12 (1996)
(noting that, "[n]Jormally the expression of one thing in a statute
i nplies the exclusion of another™) (citations omtted).

In so holding, we stress that we do not reach the
substance of the argunment of OCA and the Staff Advocates that
principles of symmetry and equity would justify our adjusting
recoverabl e stranded costs when a utility that has undergone
restructuring and then is sold at a price that enables the utility's

sharehol ders to reap gains through an acquisition premum W |eave
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that issue to another case, in which the Legislature has not so
explicitly weighed the equities for us.

F. Market Power

We next turn to the issue of market power. As noted,
supra, the Merger Settlenent Agreenment calls for CEl to conm ssion a
mar ket power study for "unregul ated electric commdity services in
New Engl and” within two years of the nmerger, with subsequent studies
as ordered by the Comm ssion. According to Staff, these provisions
are adequate to address any market power concerns because nothing in
the record suggests that CElI woul d exercise market power in the
i medi at e wake of the merger and neither NU nor CElI have acquisition
pl ans that woul d nake mar ket power a significant concern in the
future.

Staff directs the Comm ssion's attention to the foll ow ng
evidence: (1) the testinony of John Roman of NU that his conpany
plans to retain approximately 1,300 nmegawatts of generation capacity
(out of a total capacity of between 25,000 and 30,000 negawatts for
all of New England) following its full restructuring in New
Hampshi re, Connecticut and Massachusetts, tr. |, 185:2-21; (2) the
testimony of M. Schoenblum on behalf of CElI that, overall, the
conbi ned conpanies plan to own approximtely 2,500 negawatts of
capacity, id. at 186:13; and (3) Exhibit 62, which is the market

power study that NU and CElI submtted to the FERC in connection with
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t hat agency's consideration of the proposed nerger. Staff notes
that, in the study, antitrust expert WIlliamH Hieronynmus concl udes
that the nerger will result in neither vertical nor horizontal market
power. In this context, vertical market power relates to the ability
of CElI to use its transm ssion and distribution systemto affect
conpetition in energy markets adversely, whereas horizontal narket
power refers to CEl's ability to control energy prices through
concentrated ownership or control of generation resources.

Staff witness Kosnaski al so di scusses market power issues
in his prefiled testinmony. According to M. Kosnaski, Staff has a
mar ket power concern that arises out of NU s joint ownership of
transm ssion and distribution resources conbined with its role in the
New Engl and Power Pool (NEPOOL). Specifically, M. Kosnaski notes,
it may be possible for NUto use its rights within NEPOOL to
di scrim nate unduly on behalf of the power marketing affiliates of NU
or CElI. However, according to M. Kosnaski, this potential market
power problemexists with or without the merger and, in that sense,
is not nerger-related. In M. Kosnaski's opinion, because both CEI
and NU have fil ed open-access transm ssion tariffs as required by
FERC, each conpany is precluded fromfavoring the NU CEl generation
or transm ssion systens over others. Further, according to M.
Kosnaski, both NEPOOL and the New York Power Pool have or are

devel opi ng congesti on managenent systens that will mtigate any
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financial inplications of transm ssion congestion in the regions.
Finally, M. Kosnaski cites a study conducted by the M ne Public
Utilities Comm ssion concluding that, based on the Herfindahl -
Hi rschmann | ndex, that the New Engl and power market woul d be
"nmoderately concentrated” in the summer of 2000. Exh. 31 at 26: 3.
According to M. Kosnaski, NU divestitures since this study have only
tended to | essen the extent to which this market is concentrated.
According to the Joint Petitioners, the nerger would
actually enhance rather than reduce opportunities for further retail
conpetition. They dismss views to the contrary as specul ation. The
Joint Petitioners assert that neither CElI nor NU presently enjoy
mar ket power in their respective power pools, NEPOOL is grow ng nore
di versified each day as formerly vertically integrated utilities
di vest their generation assets, and the nmerger will have no effect on
transm ssi on because NU and CElI have turned over managenment and
control of their transm ssion systens to the New Engl and and New York
i ndependent system operators (ISOs), respectively.
OCA contends that the merger would not be consistent with
the public interest unless the Comm ssion inposes additional
condi tions designed to address market power concerns. Specifically,
M. Traumtestified that the Comm ssion should either Iimt CEl to
being solely a transm ssion and distribution conpany, with no energy

operations, or at a mninmumthe Comm ssion should Ilimt CEl to
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controlling 2,000 negawatts of generation capacity - the extent of
ownership envisioned by M. Mrris in his testinony in Docket No. DE
99- 099. 4

M. Bradford provided extensive testinony on behalf of OCA
concerni ng mar ket power issues. According to M. Bradford, because
electricity is already a highly concentrated i ndustry in which
effective conpetition has not taken hold, and because a "cl ear
consequence” of the nmerger would be the elimnation of NU and CEl as
conpetitors in each other's service territory, the Joint Petitioners
have not but should be required to denonstrate that anticonpetitive

effects of the merger have been either mtigated or outwei ghed by

14 During his testinmony in this docket, M. Mrris gave a
somewhat different assessnent. He stated that, "when you | ook

at us going forward in a generation sense . . . should this
merger be approved . . . we nmay own 2,500 negawatts." Tr.
11, 165:9-12. M. Holnmes of OCA asked M. Morris if CEl
woul d be willing to conmt to not controlling capacity in
excess of 3,000 nmegawatts during the first five years after
the merger. M. Morris responded that it would be "very
premature" to make such a commtnent. Id. at 166:21-22. He

went on to state:

W will not be allowed to beconme sone dom nant
monopol y player in generation, if that's your
concern. But to make a commtnent today to [a 3,000
megawatt limt] would be ill-advised. The marketing
group [of CEI] mght end up selling 10 mllion

kil owatt-hours and we m ght need to own 4, 000
megawatts to satisfy that demand. There's no reason
for us to constrict our potential future with sone
comm tnment that really wouldn't mean nuch today.

ld. at 167:1-8.
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ot her public benefits. Exh. 57 at 17-19. In M. Bradford's view,

particul arly because New Hanpshire has nade enhanced retail custoner
choice an explicit objective of electric industry restructuring, see
RSA 374-F: 3, 11, the Comm ssion "cannot just deregulate entry and
step back." Exh. 57 at 20:5-6. He argues that "regul atory
comm ssi ons seeking to establish customer choice in sectors where
conpetition does not presently exist confront a challenge that is
fundanentally different fromthe one that confronts antitrust
authorities.” Id. at 19:22-24. According to M. Bradford, quoting
the chief of the U S. Justice Departnent's antitrust division,

mergers are very difficult to undo after they prove to be

anticonpetitive and . . . during a transition to

conpetition, there is unlikely to be any prospect for

meani ngful relief after the damage is done. M ssed

opportunities for the emergence of conpetition at the

outset of the transition are forever lost, with

potentially substantial social costs.
ld. at 20:20-24. M. Bradford posits as the ideal situation a set of
mer ger gui delines pronul gated by the Comm ssion prior to proceedings
such as this one. "In their absence,” he contends, "a firm decision
defining the public interest in an individual case |like this one
serves nmuch the sane purpose in setting a clear precedent for future
mergers that will be proposed to this conm ssion.”™ |Id. at 22:15-18.

Testifying on behalf of the Joint Petitioners, econoni st

and consul tant Eugene Meehan dism sses M. Bradford' s concerns about

the conpetitive effects of the nerger as "specul ative" and
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"illogical." Exh. 58 at 13:8 and 12. According to M. Meehan, for

M. Bradford's concerns to be valid "one would have to believe that
the econom c benefits of retail conpetition were contingent upon
utilities formng unregul ated retail affiliates and becom ng | eading
conpetitors in the service territories of neighboring utilities."”

ld. at 13:12-15. M. Meehan identifies as the benefits of
conpetition "activities such as efficiently procuring generation in
t he whol esal e market, managi ng price and supply risks, providing |oad
control and | oad managenent services and providing custoni zed energy
use tracking and billing services."” 1d. at 13:24-26. He contends
that the unregulated affiliates of NU or CEl would not be in a
position to dom nate the retail market in New Hanpshire by providing
t hese services.

M . Meehan points out that CEl has to date not engaged in
any retail electricity sal es anywhere in New Engl and, and that
conpetitors in the New England retail market "exist across a broad
spectrunmt fromutilities, oil conpanies, entities formed especially
to participate in the market and so-called 'dot com conpanies. Id.
at 14:1-13. Thus, M. Meehan concl udes, "conpetition is just
begi nning and the potential for new entry is vast. M. Bradford
fails to consider the potential for entry and the factors that wll
likely result in successful entry.” Id. at 14:25-27.

In M. Meehan's view, the conmbination of the conpetitive
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energy subsidiaries of NU and CEl will not have a negative effect on
custoner choice because (1) there are nultiple retailers that wll
enter the New Hanpshire market if there is a reasonabl e expectation
of profit, (2) CElI's unregul ated subsidiary, Consoli dated Edi son
Sol utions, has not applied for a retail |icense in New Hanpshire and
(3) there is no evidence that CEl would have any special advantage in
t he New Hanmpshire market.

Representative Bradl ey believes that the market power
study proposed in the Merger Settlenent Agreenent is necessary but
not sufficient to address the market power concerns raised by this
docket. According to M. Bradley, "it is an extraordinary |eap of
faith to believe there is no potential for market power issues to
arise if there are no constraints upon the ability of the Joint
Petitioners to acquire a significant anount of generation in the
future." Bradley Brief at 4. Like OCA, M. Bradley would hold CEI
to the 2,000 negawatt estimate that M. Mirris gave in Docket No. DE
99- 099, stressing that he believes that it is also in the public
interest for CEl to nove forward with its project (launched
i ndependently of the merger) to construct a 500-nmegawatt gas-fired
power plant in New ngton.

In M. Bradley's view, the Joint Petitioners' refusal to
commt to any market power constraints beyond the conm ssioning of a

study justifies the inference "that the Joint Petitioners are
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preserving their ability to once again beconme significant generation
providers." 1d. at 5. He suggests one of two outcones: either an
outright limtation on the ambunt of generation capacity CEl nmay own
following the nerger, or a condition that the Joint Petitioners
"accept any renedial conditions that a market power study finds would
be necessary to achieve a truly conpetitive market and a | eve

playing field."” Id.

Comm ssi on _Anal ysi s

In our view, it is inportant to exam ne market power
issues in the assessnent of the public interest inplications of this
proposed nerger. We agree with Messrs. Bradford and Bradley that a
failure to address market power issues adequately, when the dom nant
electric utility in New York proposes to acquire the dom nant
electric utility in New England in a restructuring-driven
transaction, could easily underm ne the very objectives that electric
restructuring was designed to achieve. However, the Joint
Petitioners correctly point out that, because the restructured PSNH
is still in the process of energing fromits vertically integrated
chrysalis, it is difficult if not inpossible to assess in any
meani ngful way the likely effect of the CEI/NU nerger on conpetitive
issues arising in the PSNH service territory. |In other words, we do
not agree with those parties contending that we nust definitively

resol ve market power issues now, before approving the nerger.
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Qur hesitancy is also driven by a concern about the state
of the record in this docket. |In our opinion, it is inappropriate to
concl ude that, because NU and CElI plan to own a relatively small
ampunt of generation assets in the New Engl and and New York regi ona
power markets, the potential for nmarket power is greatly limted.

Yet the record here contains little insight beyond those assertions.
And, indeed, the relevant facts thenselves are nore than subject to
debat e because, as OCA vehenently points out, CEl has steadfastly
refused to commt itself definitively to alimt of 2,500 negawatts
in capacity that M. Mrris currently identifies as the conbi ned
conpani es' capacity target.

What the record notably lacks is any insight, or any facts
from whi ch appropriate insights can be drawn, concerning the manner
in which a conbined NU CElI is likely to operate given the current
bi dding rules in the New Engl and and New York ISOs. 1In the face of
this uncertainty, it is not enough to conclude that market power
concerns are satisfied because NU and CEI will own a relatively smal
proportion of the regions' generation assets. The other highly
rel evant questions concern how NU and CElI are likely to behave in the
mar ket, given the existence of their unregulated energy affiliate or
affiliates, and given their control of nuch of the two regions'
transm ssion systens. W stress that we draw no negative inferences

about NU and/or CElI in this regard, concluding only that the record
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| acks a basis for making an adequate assessnent.

In these circunstances, it is reasonable for the Joint
Petitioners to have agreed as a condition of merger approval to the
conducting of a full market power study two years after the nerger,
presumably at a tinme when the functioning of the regional electricity
mar kets and the merged entity's role in them can be better assessed.
As a condition of merger approval, we will therefore hold the Joint
Petitioners to their commtnent to fund a market power study two
years hence for "unregul ated electric comobdity services in New
Engl and,” subject to our understanding that such a study will concern
itself with both horizontal and vertical market power issues as they
arise in the wholesale electricity market that includes New
Engl and, > and subject to our further understanding that we nmay order
additional studies in future years as we deem necessary. The Merger
Settl enent Agreenment provides that each such study "shall be

performed by an independent nmarket power expert agreed upon by the

1 We are aware that, although |ISO New England is
currently responsible for stewardship of the region's
whol esal e el ectricity market, the nature and scope of the
mar ket are in a state of flux. It is possible, for exanple,
that at the tine the contenpl ated market power study or
studies is conm ssioned, the relevant whol esal e market may
include but not be limted to the six New England states. W
will interpret the conmtnment in the Merger Settl enment
Agreenent, concerning market power studies of "unregul ated
electric commodity services in New England,"” to include
studi es of whatever regional nmarket or markets include New
Engl and at the tinme any study is undertaken.
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Joint Petitioners and the Comm ssion Staff and subject to the
approval of the Comm ssion.” W endorse this | anguage, except
insofar as it may purport to give the Joint Petitioners veto power
over the choice of consultants. The Joint Petitioners may make their
views known, but the Commi ssion will retain the absolute authority to
choose the consultants.

Finally, it should be explicitly understood that, as a
condi tion of merger approval, the Joint Petitioners nust agree that
the Comm ssion retains the right to order appropriate market power
mtigation measures in response to any market power study perfornmed
pursuant to the Merger Settlenent Agreenent. The prophyl axis
contenpl ated by the market power provisions of the agreement woul d be
illusory indeed if the Comm ssion were to have no ability to address
any issues that are identified by the market power studies for which
the Merger Settlement Agreenment so | audably provides.

G Affiliate Issues

Rel ated to nmarket power concerns are certain
recommendations in the testinmny of M. Traum of OCA concerning the
rel ati ons anong CElI affiliates after the merger. Specifically, M.
Traum recomrends that nmerger approval should be conditioned on (1)
"affiliated interest allocations, including allocations by the

servi ce conpany,” being subject to Comm ssion oversight for

rat emaki ng purposes, (2) mandated "asymmetric" pricing of
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transactions between CEl regul ated and unregul ated affiliates, (3) an
18-nonth limtation on the retransfer of an enpl oyee who noves
bet ween a regul ated and an unregul ated affiliate, and (4) the paynent
of a "headhunter's fee" when an enpl oyee transfers froma regul at ed
affiliate to an unregul ated one. Exh. 55 at 9:15-22 to 10:1-9. M.
Traum expl ains that "asymetric pricing” neans that

the prices for services, products, and the use of assets

provi ded by a regulated entity to its non-regul ated

affiliate should be priced at the higher of fully

al l ocated costs or prevailing market prices, while the

prices for services, products and the use of assets

provi ded by a non-regul ated affiliate to a regul ated

affiliate should be the |ower of fully allocated costs or

prevailing market prices.
ld. at 9:20-22 to 10:1-3.

In addition to the points raised by M. Traumin his
testinmony, OCA in its brief asks the Comm ssion to condition merger
approval on the Conm ssion retaining the authority to override for
rat emaki ng pur poses any cost allocations established by the SEC
According to OCA, allowing the SEC to nake these determ nations in a
manner that is binding on PSNH s rates would effectively prohibit the
OCA and other intervenors from participating in such decisions, given
budgetary and other | ogistical constraints. Further, OCA strongly
recommends that the Conm ssion require CElI to maintain separate
service conpanies - one for regulated entities and the other for

unregul ated ones - as a condition of merger approval. On behalf of

Staff, M. Cunninghamtestified that the establishment of two
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separate service conpanies along these lines is "definitely" an
i nportant elenment in his decision to support the merger because it
addresses his "concerns about affiliated service conpanies and the
rel ated cross subsidization that could happen.” Tr. VI, 169:18-22.
The Joint Petitioners do not address these recommendati ons
in any conprehensive way. In their reply brief, they note sinply
that the "current plan” is to have two service conpanies in the
manner suggested by OCA, but suggest that to condition the nmerger on
such a structure would be to deny themthe flexibility to inplenent
the nost cost effective corporate structure. Joint Petitioners'
Reply Brief at 6-7.

Comm ssi on _Anal ysi s

We will adopt the recomendati on of Messrs. Traum and
Cunninghamto require, as a condition of merger approval, that CEI
follow through with its present plans to nmaintain separate service
conpani es, one to provide services to unregul ated operations and the
other to provide service to regulated ones. W find unconvincing the
Joint Petitioners' sole objection to such a condition - that it would
limt their flexibility to achieve maxi num cost efficiency. The
testimony of Messrs. Traum and Cunni ngham provi des an adequate basis
for concluding that any hypothetical efficiency | osses are outwei ghed
by the public interest benefits of assuring that PSNH ratepayers are

not sonehow subsidizing CElI's unregul ated operations through shared
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service conpany costs. Wth regard to the allocation issue, we agree
with OCA that it is appropriate to inpose on this nerger the same
condition we inposed on NEES and NGG that "any SEC or FERC
determ nation relating to the nerger or to the allocation of the
acquisition premum shall not be binding on, or have any precedenti al
effect before, the Comm ssion.” See Order No. 23,308, slip op. at
26. Finally, with regard to the remainder of M. Traum s
reconmendati ons, we express no view other than concluding that the
i ssues raised therein are best addressed in the context of a
proceedi ng considering affiliate transaction rules rather than a
mer ger.

H. Corporate Governance

In the prefiled testinony he submtted on behal f of OCA

M. Bradford relied upon his experience as former chairman of both
t he New York Public Service Board and the Maine Public Utilities
Conmmi ssion to conclude that PSNH "wi |l undergo a virtual rechartering
as it is absorbed into Con Ed." Exh. 57 at page 23, line 12.
According to M. Bradford,

[t] he concerns and controversies in electric power over

the last three decades denpbnstrate that utility outl ook

and | eadership - as well as the ability of regulators to

make their concerns clearly and effectively heard - has

been vital to the econom es of New Hanpshire and of New

England. It is likely that the larger entity - governed

from New York - that will emerge fromthis merger will be

| ess responsive to New Hampshire concerns than NU woul d
have been.
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|d. at page 23:16-22.

Ot her parties and w tnesses also commented on the problem
of PSNH becom ng a nuch smaller portion of the operations of its
parent conpany after the nerger than it was as a subsidiary of only
NU, as well as the related question of PSNH being owned by a parent
whose New Yor k headquarters is even farther away from New Hanpshire
than the al ready-di stant Berlin, Connecticut headquarters of NU is.
Testifying on behalf of SOHO, M. Roger Colton spoke of "renoteness”
and "dilution"” in the context of PSNH s responsiveness to the needs
of |l ow-income custoners when the conpany's owner is so distant from
t hose custoners. See Exh. 22 at 20-22. On behalf of GOECS, M.

Ant onuk proposed the creation of a New Hanpshire advisory board to
provide CEl's seni or managenent with a New Hanpshire perspective.

See Tr., Day Il, page 104, lines 14-24. M. Cannata expressed a
simlar view on behalf of Staff. See Tr., Day VI, page 88, lines 17-
24 and page 89, lines 1-8. Representative Bradl ey described the |ack
of New Hanmpshire representation on the CEl board of directors as
"problematic."™ Tr. 1V, 10:24.

The Joint Petitioners oppose either the creation of a New
Hanmpshi re advisory board for CEl or a requirenent that New Hanpshire
be represented directly on CEl's board of directors. At hearing, M.
Hall testified that board representati on would be unnecessary because

the nmerger will have no effect on the Conmm ssion's oversight of PSNH
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and because PSNH has commtted itself to maintaining an executive

officer based in New Hanpshire. Tr. |, 181:24 to 182:1-6. The Joint
Petitioners further point out that PSNH will maintain its own board
of directors after the merger, which will include New Hanpshire

residents who are not enployees. According to the Joint Petitioners,
the creation of an advisory board would usurp the authority of PSNH s
board of directors and thus run afoul of the provision in the New
Hanpshi re Busi ness Corporation Act providing that "[a]ll corporate
powers nust be exercised by or under the authority of, and the

busi ness and affairs of the corporation managed under the direction
of, its board of directors.” RSA 293-A:8.01(b). Generally, the
Joint Petitioners rem nd the Conmm ssion of the New Hanpshire Suprene
Court's declaration of "public policy that the owners of a utility do
not surrender to the PUC their rights to manage their own affairs
nmerely by devoting their private business to a public use." Appeal

of Public Service Co. of N.H, 122 N.H 1062, 1066-67 (1982).

GOECS favors the creation of an advisory board over
mandati ng New Hanpshire representation on the CEl board of directors.
M. Antonuk testified that he

do[ es] not believe in forcing a conpany to take into its
fold in terms of making its strategic decisions and even
tactical decisions people whose interests are in essence
imm tigable, possibly in opposition to the interests of
the conpany. | don't believe in boards that have
constituent representatives. | think it's an interesting

idea but | think it just, fromny understandi ng of the way
boards operate, | think it's just not a functional
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arrangenent to create. So | think you have to start with

the prem se that these should be people in whomthe

conpany is willing to place confidence and trust.
Tr. Il, 104:15-24 to 105:1-3. However, in its post-hearing brief,
GOECS points to Exhibit 43 - an NU brochure entitled "Reaching Qut to
Communities - to argue that pre-nmerger NU has evidenced a nore
denonstrable commtnent to community involvenent in its home state
than in New Hanpshire, adding: "Qur concern here is that, w thout
representation on the Board, this apparent fact of corporate life
will be magnified. And our concerns are increased now that PSNH is
poi sed to beconme a relatively smaller piece of an even | arger
corporate pie that will be headquartered in New York City." GOECS
Brief at 21. GOECS further notes that NU s current board has 11
outside directors, including two from New Hanpshire and one from
Massachusetts, and that Entergy - a utility serving custoners in
Arkansas, Louisiana, M ssissippi and Texas - has representation from

each of those states on its 14-nenber board.

Commi ssi on Anal ysi s

We share the view of those wi tnesses who contend that
there is a danger that the interests of New Hanpshire electric
custonmers, and the public policy needs of New Hanpshire generally,
will receive | ess consideration froma holding conpany of which PSNH
represents a significantly smaller interest, and from which New

Hanpshire is significantly nore distant, than the current
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arrangenent. We accept as a baseline the parties' working assunption
t hat, under the nerger, PSNH will go from being roughly 20 percent of
NU to approximtely 8 percent of CEI. See Tr. 111, 133:5-23
(col l oquy between counsel for GOECS and CElI Chairman McGrath). In
our judgnent, it is inevitable without mtigating nmeasures that the
interests of New Hanpshire and its ratepayers will receive | ess
consi deration at the parent conpany |evel after the nerger than they
do now. Thus, it is critical to a determ nation that this nmerger is
for the public good that CElI be required to include New Hanpshire
representation on its board of directors.

In a sense, we are sinply holding M. MGath to the
policy he articulated during his testinony at hearing. Conceding
that the CElI board would not "initially" have a New Hanpshire
representative following the nerger, M. MG ath stated that, at CEl,

"we tend to try to have a diverse board, in terns of, you

know, geography from our service territory." W find this to be
sound public policy and will condition the approval of the merger
accordingly. Specifically, we will require CElI to include on its

board of directors one person who is a resident of New Hanpshire.
Notwi t hst andi ng the Joint Petitioners' inplication that

such a directive would inproperly usurp corporate autonomny or power,

we believe that such authority is fairly inplied fromthe |egislation

under which we are review ng the proposed nerger. See Appeal of
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PSNH, 122 N.H at 1066 ("The PUC is a creation of the |egislature and

as such is endowed with only the powers and authority which are
expressly granted or fairly inplied by statute.”) (citation omtted).
We are vested with specific statutory authority under RSA 369: 8,
I1(b)(1) to assure no adverse inpact on the "rates, ternms, service,
or operation” of PSNH in New Hanpshire as a result of this nmerger, a
mandat e we believe conpels us to assure that New Hanpshire's voice is
heard on the CEl board. From a constitutional standpoint, and even
given that CElI is also regulated by other conpetent jurisdictions on
the federal and state levels, it is well established that such
m nimal circunmscription of a utility's corporate autonony is
conpletely perm ssible. See, e.g., Northwestern Electric Co. v.
Federal Power Conm ssion, 321 U S. 119, 124(1944) (affirmng
regul atory authority to require utility to maintain books according
to specified system of accounts); Rubin v. Chicago South Shore &
Sout h Bend Railroad, 217 F.2d 177, 181 (7th Cir. 1954) (affirm ng
requi renment that directors of regul ated conpany be residents of
state). Accordingly, we will require CEl to certify to us, within
120 days of the consummation of the merger, that it has conplied with
the requirement of a New Hanpshire resident on its board.

|. Low-Income Custoners

SOHO has devoted considerable effort to urge the

Comm ssion in this docket to pay particular attention to the
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needs of |owincone custonmers and the effect of the merger on
such ratepayers. In particular, SOHO proposes that as a
condition of nerger approval the Conm ssion require the Joint
Petitioners to create and fund what SOHO descri bes as a
"Community Energy Partnership Program "™ which it describes as
"a package of renedies that includes energy efficiency,
arrearage forgiveness, |owincome advocacy fundi ng, adjunct
community offices and a depl oynent of the BOSS/ Chronicles
software program™ SOHO Brief at 18. SOHO is al so proposing
"a reporting systemthrough which specifically defined | ow

i ncome universal service outconmes can be neasured in a post-
merger environnment." |d.

SOHO contends that certain |l egal principles require
that the nmerger be conditioned on relief targeted specifically
to | owincome custoners. According to SOHO, in assessing the
merger, the Comm ssion nust "(1) delineate what the rel evant
mar kets are, and (2) determ ne the inmpacts of the nerger on
each market." Id. at 1.

SOHO acknow edges that the process of market
definition is "ubiquitous in antitrust analysis" but not
confined exclusively to antitrust cases. Id. at 2. SOHO
additionally distinguishes the market definition process it

advances fromthe creation of custonmer classes for ratemaking
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pur poses, contending that the latter but not the fornmer is a
function of cost causation principles. According to SOHO,
"the delineation of an econom cally relevant market involves
an assessnent of the degree of product substitutability."” Id.
at 3. According to SOHO, application of these principles
requires the Comm ssion to identify | owincone custoners as a
separate and distinct market for purposes of evaluating the
mer ger .

Focusi ng on the | anguage in RSA 369-B:3, 1V(b)(4)(B)
requiring the recei pt by PSNH custoners of a "just and
reasonabl e anount of cost savings that result” fromthe
mer ger, SOHO contends that this requirenent places New
Hanmpshi re anong those jurisdictions that would evaluate this
merger according to a "consuner welfare" standard. SOHO Bri ef
at 7. In turn, according to SOHO, the consunmer welfare
standard requires the "passing on" of merger savings to

custonmers. 1d. According to SOHO, assessing how a nerged

firmw Il pass on nerger benefits to consuners nust take into
account not sinply price but also the provision of service.
SOHO contends that its wi tness, M. Colton,
presented the only record evidence concerning the nerger's
effects on the separately identified market of |owincone

custoners. According to SOHO, | ow-inconme custoners constitute
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a distinct market because of low elasticity, i.e., the
relative unlikelihood that | ow income custonmers would react to
price signals by either switching to a different fuel or
reduci ng consunption. As further evidence of | owincone
custoners as a distinct market, SOHO points to the industry
and public recognition of this group as a distinct market, and
the fact that "the service demanded by | owincone custonmers is
different fromthe service demanded by residential custoners
generally.™ 1d. at 10. Specifically, according to M.
Col t on:

There are nultiple service conponents that | ow

i ncone custonmers use that distinguish themfromthe

residential market generally. The services provided

t hrough [PSNH] involving the treatnment of paynent-

troubles are nore likely to be used by | owincone

consuners than by residential custonmers as a whol e.

The services provided through the Conpany invol ving

the need to make personal contact with the Conpany,

whet her to deal with paynment-troubles or to nake

mont hl'y paynments, distinguish |owinconme custoners

fromthe residential class generally. The services

i nvol ving the provision of information about public

bi |l | - payi ng assi stance di stinguish | owincone

custoners fromthe residential class generally.
Exh. 22, 13:6-14.

SOHO additionally contends that the nmerger of NU and

CEI will have an adverse inpact on the services offered by
PSNH to | owincone custonmers. According to M. Colton, PSNH

figures show that 70 percent of their custonmers receiving fuel

assi stance through the federal LIHEAP (Low | ncone Hone Energy
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Assi stance Program are in arrears on their paynents to the
utility, with the average arrearage at $217. 1d. at 42:18-20.
M. Colton further testified that consolidation wll
result in CElI using one data processing platform system w de,
regardl ess of whether PSNH continues to maintain a call center
wi thin New Hanpshire. Thus, according to SOHO, "one inpact of
consolidation . . . will be to take discretion away from
what ever PSNH customer service representatives remain to
deliver the very services which that 70% of the | owincone
popul ation rely on." SOHO Brief at 12. In SOHO s view, this
conpany-wi de uniformty will have an inpact whenever PSNH
representatives nmust act within regulations or statutes that
all ow them sone discretion, such as in the area of security
deposits, term nation for non-paynent, deferred paynent
options, etc. SOHO further conplains that any nerger-rel ated
staff reductions at the PSNH call center or call centers wll
have an adverse effect on | owincone customers. According to
SOHO, this is especially true given this particular
conbi nati on of conpani es because Consoli dated Edison's | ow
income custoners in New York face greater electricity
“burdens” than their counterparts in the PSNH service
territory. Thus, in SOHO s view, the "conclusion is

i nescapabl e" that, after the nerger, CEl will be devoting
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fewer resources to its paynent-troubl ed customers in New
Hanpshire. SOHO Brief at 15-16.

SOHO further contends that under the Merger
Settlenent Agreenent as it is presently drafted, |owincone
custonmers woul d receive a disproportionately small share of
the nmerger benefits provided to consuners generally.
According to SOHO, the Joint Petitioners' synergy study shows
that the "mpj or areas" of nerger-related cost savings include
corporate and adm ni strative prograns, corporate and
adm ni strative | abor, field | abor and "adm nistrative and
general variable overhead." I1d. at 16. Thus in SOHO s view,
it is unfair to lowincome custonmers to share savings on a
per-energy-unit basis because (1) custoner service costs are
not incurred on a per-energy-unit basis and (2) |owincone
custonmers use | ess energy per household than other custoners
do. M. Colton testified that |owinconme custoners represent
13.5 percent of PSNH s custoner base, but only 5.1 percent of
el ectric usage. Exh. 22 at 31:11-13. Thus, according to M.
Colton, "[o]n a per thousand dollar basis . . . if benefits
are distributed on the basis of usage (5.1% rather than
nunbers of custoners (13.5%, low incone custonmers will 'l ose'
roughly $85." |d. at 31:13-15.

To redress the problens it identifies with the
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Merger Settl enment Agreenent, SOHO urges the Comm ssion to

adopt a three-year series of programmtic renedies it

descri bes as a "Community Energy Partnership Program" 1d. at
32:17. The program would consist of (1) a pilot program

i nvolving the use of the Benefit Qutreach and Screening
Software (BOSS) program with a commtnment to expand its use
if the software is found "to successfully deliver benefits to

| ow-i ncome consunmers,” (2) a "base |oad electric energy
efficiency programdirected toward | ow-i ncome custoners, " (3)
an arrearage assistance program (4) the funding of a | ow
i ncome energy advocate "to represent the interests of |ow
income custoners during the initial years of the nmerger, as
well as the initial years of a conpetitive electric industry
in New Hanpshire," (5) the funding of three conmmunity action
agencies to serve as "adjust offices" for the purpose of
resol vi ng paynment troubles of |owinconme custoners, and (6)
the inmplenentation of an "Qutcone-based Perfornmance Reporting
System (OPRS) through which the custonmer service outcones to
| ow-i ncome custoners can be systematically tracked over tinme."
ld. at 33:1-18.

SOHO urges the Comm ssion to inpose renedi es now as

distinct fromwaiting to see if the nerger has any adverse

consequences for |owinconme ratepayers. According to M.
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Col ton, the necessary "netrics" do not exist to assess

| ongterminpacts. SOHO Brief at 21. SOHO al so contends that
it is unnecessary to "wait and see" if the merger generates
the "harm' of "m sallocation of benefits.” 1d. Finally, SOHO
notes that | owinconme custonmers are disproportionately nobile
and, therefore, deferring renmedies risks depriving current

| ow-i ncome custonmers of remedies to which they would ot herw se
be entitl ed.

Finally, although SOHO has proposed financing its
remedi es out of the nmerger-rel ated savings that woul d accrue
during the three years of the program the organization
stresses that other funding nechani sms could be used, e.g.,
capitalizing the costs and anortizing them over a | onger
period. According to SOHO, anortizati on makes "em nent sense"
because its proposed set of renmedies can be viewed as sinply
additional costs to achieve the nerger savings. 1d. at 22.

Whil e not explicitly endorsing SOHO s set of
remedi es, GOECS takes the position that "the absence of any
assured | owinconme provisions would only serve to further
mar gi nal i ze a merger proposal that already falls short of
being in the public interest.” GOECS Brief at 18. According
to GOECS, approvals of recent utility mergers in Pennsylvania

and Rhode | sl and have involved special renedies for |owinconme
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custonmers — as did the recent nerger of Consolidated Edi son
and Orange & Rockland Utilities in New York
GOECS asks the Commi ssion to condition the approval

of the merger on at |east $225,000 in |lowincone initiatives,
to be treated as anobng the costs to achieve the nerger that
woul d be borne by the Joint Petitioners. As a basis for this
figure, GOECS draws the Conm ssion's attention to this
testinmony from M. Antonuk:

[Under a newly enacted federal |aw (contained in

the Fiscal Year 2000 Interior and Rel ated Agencies

Omi bus Appropriations Bill), effective April 2001,

states including New Hanpshire will be required, as

a condition of continued receipt of federal funds,

to provide a 25 percent match, or forego all federal

Low | ncome Weat heri zation Program funds that

currently provide assistance in reducing energy

costs to hundreds of | owinconme househol ds each

year. A commtnent of roughly $225,000 per year to

qualifying |l owincome programactivities would thus

ensure that New Hanpshire could continue to have

access to about $890, 000 annually in federal

weat heri zati on funds.
Exh. 26, 31:608-616.

This issue of federal matching funds pronpted the

Comm ssion to pose a record request of GOECS on Cctober 3,
2000. Through its general counsel, the Comm ssion asked GOECS
to explain "why this [$225,000] amount would or could not be
consi dered satisfied based upon the other |ow income

expenditures in effect or planned by the State's utilities

(including the anticipated | ow inconme energy efficiency
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program ?" Letter of 10/3/2000 of General Counsel Gary Epler

in Docket No. DE 00-009. The Comm ssion also asked GOECS to
conmment on whether it is certain that the | ocal matching
amount coul d be provided by a utility-funded expenditure
rather than a state-funded one. Finally, the Conm ssion asked
GOECS to state what proportion of the state-w de total
weat heri zati on expendi tures under this program woul d be made
for the benefit of PSNH ratepayers.

GOECS responded on October 10, 2000. According to
GOECS, the 25-percent matching requirenment was contained in an
appropriations bill passed by Congress in 1999 with
instructions for the U S. Departnment of Energy (DOE) to
promul gate the necessary rules. However, GOECS notes, DOE
still had not acted as of the date of its |letter even though
the requirenment is scheduled to take effect on April 1, 2001.
According to GOECS, DOE intends to issue a "grant gui dance"
menor andum i n Decenber that "should clarify critical questions
such as defining the eligible | owincome population.” Letter
of 10/10/2000 from Seni or Assistant Attorney General Wnn T.
Arnol d on behal f of GOECS. GOECS states that it
"anticipate[s] that certain utility expenditures will be
countable,” but it is not clear how the state nust track and

verify funds received fromthird parties or whether "countable
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expenditures are based on the prior year or coning year
projections.” GOECS points to additional "confusion" in the
fact that, as of October 10, it was not certain what New
Hanpshire's share of federal weatherization funds would be for
fiscal year 2001. The GOECS |l etter contains specul ation that
New Hanpshire's matching obligation would be $253,943. GOECS
al so notes the possibility that the fiscal 2001 appropriation
for this programmay allow states to seek a waiver of the 25-
percent matching requirenent in favor of a 12.5 percent | ocal
share.

According to GOECS, there is no question that |ow

i ncome conservation and energy efficiency expenditures — as

di stinct from general affordability neasures - will be the
expenditures that will count toward the federal matching
requi renment. GOECS notes that traditional utility demand-side

managenent funds that serve | owincome househol ds woul d count
toward the match, but that the amount of these expenditures is
uncertain because the Conmm ssion has not yet rendered

deci sions in conservation and | oad- nanagenent dockets for
2001. GOECS notes that, once restructuring has been fully

i npl emented, "the Comm ssion's decisions relative to the
report of the Energy Efficiency Wirking G oup, and the split

of limted system benefits charges for PSNH, as well as
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program desi gn and cl ass allocation issues, will further
determ ne what utility-sponsored prograns nay exist to neet
this match requirenment.” Id. According to GOECS, these
decisions will likely not have been made at the time match
verifications nust be made for the com ng year and, thus, the
GOECS request "for sonme |ow income commtnent as a condition
of merger approval was a neans to seek to ensure that no
federal dollars would be lost in this vital program" Id.
GOECS avers in its letter that the state can neet
the matching requirenents through utility-contributed funds
and in-kind contributions as well as actual state
expenditures. GOECS did not respond directly to the question
concerning the proportion of statew de weatherization
expenditures to be nade on behal f of PSNH ratepayers. Rather,
GOECS stated in response to this question that "a utility-
specific program designed to serve only PSNH i ncome eligible

custonmers would still neet the federal match requirement."1®

16 The Joint Petitioners also provided a response to the
Conmi ssion's record request. It is discussed infra. On
November 9, 2000, GOECS provided a further witten update with
regard to the rel evant congressional activity. According to
GOECS, on October 24, 2000, Congress approved the Energy Act
of 2000, which "contains a provision that repeals the
requi renment that states receiving federal Watherization
Program funds fromthe US Departnent of Energy (DOE) will be
required to cost-share 25% of their grant award." Letter from
Seni or Assistant Attorney General Wnn E. Arnold dated
Novenmber 9, 2000 at 1. According to GOECS, President Clinton
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The Joint Petitioners take the position that SOHO s

proposal should not be adopted. According to the Joint
Petitioners, the negative customer-service inpacts described
in M. Colton's testinony have no support in the record. The
Joint Petitioners point to (1) their commtnment to maintain
the PSNH call center in New Hanpshire until the Comm ssion
grants perm ssion otherwi se, (2) the fact that the

Comm ssion's jurisdiction over PSNH will remai n unchanged
after the nmerger is consummted, (3) the existence of custoner
service standards in the Merger Settlenment Agreenent, and (4)
the fact that nmanagenent for direct custoner service functions
will remain in New Hanpshire.

According to the Joint Petitioners, the renedies
proposed by M. Colton are beyond the nornmal ratemaking powers
of the Conm ssion and thus not within the Conm ssion's
statutory mandate. The Joint Petitioners also direct the
Comm ssion's attention to the Legislature's expressed view in
t he Restructuring Act that "[p]rograms and nmechani sns t hat
enabl e residential custoners with | ow incomes to manage and
afford essential electricity requirenments should be included

as a part of industry restructuring.” RSA 374-F:3, V(a).

was expected to sign this neasure into |law prior to the close
of the current session of Congress.
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According to the Joint Petitioners, the existence of this
| anguage reflects a legislative intention to address | ow
i ncome issues in restructuring proceedi ngs, as opposed to
mer ger dockets.

The Restructuring Act al so authorizes "[a]
nonbypassabl e and conpetitively neutral systens benefits
charge applied to the use of the distribution systeni to be
"used to fund public benefits related to the provision of
electricity.” RSA 374-F:3, VI. Such benefits may include
"progranms for |owinconme custoners” and "energy efficiency
prograns,” inter alia. Id. The Joint Petitioners note that
when the Legislature enacted RSA 369-B, it fixed the total
PSNH system benefits charge at $0.002 per kil owatt-hour
t hrough the first 33 nonths fromthe advent of restructuring,
to be divided between | owincone assistance and energy
conservation. RSA 369-B:3, IV(b)(6)(B). According to the
Joint Petitioners, this |anguage, along with the requirenment
el sewhere in RSA 369-B: 3 that nerger-rel ated savings be shared
with PSNH ratepayers on a just and reasonabl e basis, suggests
that the Legislature intended nerger-rel ated savings to be
shared across-the-board with the needs of |owincone custoners
receiving special attention, if necessary, only through the

system benefits charge.
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Both the Joint Petitioners and Staff question the
| egal basis for SOHO s positions. Specifically, they contend
that nothing in New Hanpshire | aw supports SOHO s vi ew t hat
t he Comm ssion is obligated to enbark upon a market -
identification process yielding a conclusion that |owinconme
custoners are a distinct market requiring specially targeted
merger relief. In the view of both the Joint Petitioners and
Staff, SOHO has confused antitrust principles with the tasks
that confront the Conm ssion in evaluating utility mergers
under state |aw.

To rebut M. Colton's assertions, the Joint
Petitioners offered the testinony of Gl bert Gelineau, PSNH s
manager of marketing support services and the conpany's
representative to the Conm ssion's Low I ncone Working G oup
and Energy Efficiency Wirking G oup. According to M.
Cel i neau, the renedi es proposed by M. Colton would be
duplicative of those reconmended by the two working groups.
SOHO responds by taking the position that the Low | ncone
Wor ki ng Group's proposed Electric Assistance Program w ||
serve only half the | owincome households in New Hanpshire,
and that the Energy Efficiency Working group has estimted it
wi |l take approximtely 20 years to address the energy

efficiency needs of |owincome custoners in New Hanpshire.
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On behal f of the Joint Petitioners, M. Gelineau

also testified that | owinconme custoners receive nore services
from PSNH currently than other residential custoners do, but
wi ||l neverthel ess share equally in nerger benefits. He

guestions SOHO s baseline assunption that nerger-related

savings wll flow to custoners on a per-kilowatt-hour basis,
noting that the savings sharing mechanismw ||l be applied in
the next PSNH rate case, which in turn will involve allocating

all distribution-related costs anmong custoner cl asses
according to established ratemaking principles. It is further
M. Gelineau's testinmony that customers with paynment troubles
wi || experience no nerger-related service changes because
"[most of the merger-related savings will be achieved through
reductions in corporate center functions such as accounti ng,
treasury, finance and other departnments that do not provide
the direct services to custoners who have bill paynment
problens."” Exh. 21 at 6:14-16.

Wth regard to the specific remedi es proposed by
SOHO, M. Celineau contends that (1) trained intake workers at
soci al service agencies, not PSNH enpl oyees using SOHO s
proposed software, should have responsibility to inform
citizens whether they are eligible for I owinconme assistance

prograns, (2) a |lowincome custonmer advocate would be
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duplicative of the functions of the Ofice of Consuner
Advocate, (3) PSNH does not gather income information fromits
custonmers and thus could not inplenment SOHO s proposed
Qut conme- Based Performance Reporting System and (4) the
remai nder of SOHO s proposed initiatives are duplicative of
ot her efforts.

In response to the Conm ssion's record request, the
Joint Petitioners advise that they have not done the requisite
| egal analysis to determ ne whether the State could use
utility-funded expenditures to neet the matching requirenent
of the federal |owinconme weatherization program However
assum ng that the answer to that question is yes, the Joint
Petitioners contend that no further relief is justified here
because PSNH s present spending on | owinconme prograns al one
al ready surpasses the $225,000 that GOECS asserts is necessary
to receive full federal funding. Further, the Joint
Petitioners contend that if utility expenditures are rel evant
to the calculus, it is also necessary to consider simlar
spendi ng by ot her New Hanpshire electric utilities. Finally,
the Joint Petitioners point out that, if the Conm ssion were
to decide to split the PSNH system benefits charge authorized
by RSA 369-B: 3 equally between | ow-incone and energy

efficiency progranms, PSNH woul d thereby generate approxi mately
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$7, 153,000 in revenues for energy efficiency initiatives.
According to the Joint Petitioners, this conpares to a current
figure of $2,700,000 per year.
On behalf of Staff, M. Kosnaski enphatically

di sagrees with M. Colton's prem se that the Merger Settl enent
Agreenent provides a disproportionately small share of nerger-
rel ated savings to | owinconme custoners. According to M.
Kosnaski, "the agreenent acconplishes just the opposite and
provi des proportionately |arger savings for |ow income
custoners." Exh. 31 at 18:14-15. In M. Kosnaski's view, "at
a fixed | evel of consunption, the benefit of equal per kWh
rate reductions increases as inconme decreases."” 1d. at 19: 3-
5. Agreeing with M. Kosnaski, the Joint Petitioners contend
providing nerger-related rate relief on anything other than a
per-energy-unit basis would run afoul of RSA 369-B: 3,
I V(b)(9), which states that

[a] ny changes in the [PSNH delivery service charge,

stranded cost recovery charge, transition service

charge, systens benefit [sic] charge, or any other

charge between the amounts in the April 19 order [of

t he Comm ssion, approving the Restructuring

Settlement Agreenent] and 24 nonths after

conpetition day shall be applied as an equal change

in the cost per kilowatt-hour for all classes to

whi ch they apply.

Comm ssi on _Anal ysi s

Qur assessnment of the parties’ positions and
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evi dence on | owincone issues nust begin with the concl usion
that SOHO s | egal analysis suffers froma significant flaw.
As noted by the Joint Petitioners and Staff, the market

anal ysis process that SOHO contends is necessary here is a
concept derived fromfederal antitrust law. In an antitrust
case arising under federal |aw, market definition becones
essential in ascertaining whether a nonopoly exists. See,

e.g., United States v. E.I. duPont de Nempurs & Co., 351 U.S.

377, 394 (1956) ("[w] hen a product is controlled by one
interest, w thout substitutes available in the market, there
i's monopoly power"). This is not a case that requires us to
di scern whether the Joint Petitioners would have nonopoly
power, either before or after the nmerger. Thus, even
accepting SOHO s view that |owincone customers conprise a

di stinct 'market,' based on |ack of demand el asticity or for
ot her reasons, as that concept is enployed in antitrust cases
i ke duPont and others cited by SOHO, it does not follow that
applicabl e New Hanpshire | aw requires us to see that benefits
flowto this "market' in order to approve the proposed nerger.
We cannot agree with SOHO s suggesti on that when the
Legi sl ature mandat ed nerger savings-sharing that is "just and
reasonable,"” it meant that the Joint Petitioners nust target

merger-related relief to particular groups of custoners.
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When, in the context of restructuring or the regul ati on of
PSNH in particular, the Legislature believes public policy
requires special attention to the needs of |owincone
custoners, it has shown itself capable of making that view
clear. See RSA 369-B:3, [V(b)(6) (setting PSNH system
benefits charge and requiring that at |east sone of it be
targeted to | owincone assistance); RSA 374-F:3, V(a)
("Progranms and nechani sms that enable residential custoners
with | ow incomes to manage and afford essential electricity
requi renments should be included as a part of industry
restructuring”). Moreover, we agree with M. Kosnaski that
t he savi ngs-sharing mechanismin the Merger Settl enent
Agreenent does not provide a disproportionately small share of
nmerger-related rate relief to | owincome custoners. CQur
conclusion in that regard is that, to the extent that ensuing
PSNH rate cases result in nerger-related rate relief on a per-
kil owatt-hour basis, the requirement for "just and reasonabl e”
savi ngs sharing is net notw thstandi ng any uni que
characteristics of |owincone custoners.

As M. Colton persuasively noted in his testinony,
| ow-i ncome custoners generally require nore in the way of
custoner service than other ratepayers, in the context of

requiring representatives of the utility to nake discretionary
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deci si ons (about paynment arrangenents, shutoffs, etc.) that
can have significant inplications for the daily lives of the
custoners involved. Gven that reality, we share M. Colton's
concern that when, as is proposed here, a utility becones

bi gger and its managenment nore renote, the | evel of

responsi veness to | ow i nconme custoners and others who require
t he conpany's particul ar assistance may suffer. I n our view,
at least in the context of the record adduced in this case,
the answer lies in vigorous enforcenment of service quality
standards — an objective contained in the Merger Settlenent
Agr eenent .

Further, the responses to our post-hearing record
request make clear that it is not necessary for us to
condi ti on approval of the nerger on the Joint Petitioners
funding the state's required match of any federal funds
recei ved under the federal |owinconme energy assistance
program The Energy Act of 2000, now apparently pending
before the President for his signature, repeals any
requi renent that federal weatherization funds be matched with
state dollars. Even assunm ng the continued exi stence of a
mat chi ng requi rement, GOECS noted in its response that utility
contributions could count toward the state match; the Joint

Petitioners noted that PSNH s existing contribution is already
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sufficient to neet any state matching requirenent. |In these
ci rcunstances, we need take no further action here.
J. Reliability and Service Quality

The provisions of the Merger Settlenment Agreenent
relating to reliability and service quality generated
relatively little controversy during the hearings.

Wth regard to reliability, M. Cannata expl ai ned
that the issue is "local in nature"” and "currently dealt with
on a local basis" under the jurisdiction of the Comm ssion.
Exh. 33 at 5:22-23 to 6:1. According to M. Cannata, the
reliability provisions of the Merger Settlenment Agreenent
assure that this relationship will continue into the future by
(1) extending relevant standards previously inposed on PSNH in
two reliability dockets, DE 95-194 and DE 97-034, for an
addi tional ten years, (2) providing that corporate
responsibility for PSNH s reliability will vest in an
executive officer |ocated in New Hanpshire, (3) maintaining
exi sting reporting requirenents, and (4) assuring that
functions unique to PSNH s 34.5 kV systemremain in New
Hampshire. M. Cannata notes that the requirenents of the two
reliability dockets include fully funded vegetati on managenment
prograns, herbicide notifications, trinmmng prograns and

certain reliability-related capital projects.
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According to M. Cannata, with regard to PSNH s

commtnent to service reliability, "[o]ne al ways has concerns
about fundi ng when becom ng part of a |arger organization.
Those concerns were present when PSNH nerged with NU but did
not materialize because of |ocal control. | do not see that
as a concern here for the sanme reason.” Id. at 6:17-19. He
notes that reliability problens could subject PSNH to fines of
up to $25,000 per day. M. Cannata dism sses concerns arising
out of the outage CElI experienced in the Washi ngton Hei ghts
section of Manhattan in the summer of 1999, noting that
"[e]very utility has an area where reliability could be better
despite honest efforts to inprove reliability.” Hs inplicit
contention is that reliability problems arising in CEl's
underground distribution systemin New York City are not
likely to affect reliability in New Hanpshire so | ong as the
Comm ssion maintains strict |ocal oversight of reliability
per f or mance.

Ms. Noonan, the Commi ssion's Director of Consuner
Affairs, testified that the provisions in the Merger
Settlement Agreenent relative to custonmer service alleviate
t he concerns she woul d ot herwi se have about the proposed
transaction. Absent such provisions, according to Ms. Noonan,

"the quality of service to New Hanpshire custoners could be
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degraded as a result of the merger due to staffing reductions
at PSNH in the functions that deal directly with custoners.”
Exh. 34 at 3:10-13. However, the service-quality benchnmarks
contained in the Merger Settlenment Agreenent will, in M.
Noonan's opi nion, both help to ensure service quality and aid
the Comm ssion's nonitoring of it. According to Ms. Noonan,
"[i]t is inportant to note that there is no current
requirement for PSNH to report to the Conm ssion on service
quality or to work with the Conm ssion Staff to devel op
appropriate performance targets and service quality
measurenents.” 1d. at 4:13-16. According to Ms. Noonan,
"[a]l]s long as responsibility for customer calls remains in New
Hampshire, | believe that custonmers will see higher |evels of
service as a result of the nmerger."” 1d. at 5:10-11.

GOECS indicates its assent to the reliability and
customer service provisions of the Merger Settl ement
Agreement. OCA states that, although it sees no current
reliability problens with regard to PSNH, it is concerned that
M. Cannata's testinony at hearing suggests that PSNH s
"historic reliability has been deteriorating.” OCA Brief at
16. In particular, OCA directs the Conm ssion's attention to
M. Cannata's discussion of Exhibit 37, which provides PSNH

reliability statistics from 1991 through the first quarter of
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2000. M. Cannata conceded that the reliability indices the

Comm ssion tracks with regard to PSNH have increased over the
period, suggesting decreased reliability. However, M.
Cannata stated that it is not possible to conpare today's
reliability with the conpany's record from 1991, because the
Conmi ssi on has been requiring PSNH to increase efficiency over
the period. Tr. VI, 66:19-24 to 67:1-14. M. Cannata
stressed that the Conm ssion has "not seen a significant
increase in custoner conplaints" about PSNH s reliability.

ld. at 69:8-9.

According to OCA, the Comm ssion should be
"suspicious"” of the notion that the nerger would add CEl's
expertise to the NU systemwith regard to reliability. OCA
Brief at 16. OCA recommends that the Conm ssion condition
approval of the merger on the provision of an "extended out age
credit,” with the specifics to be devel oped subsequently by
the parties to the docket in consultation with Staff.

Representative Bradl ey takes the position that the
reliability commtnents in the Merger Settlenment Agreenment are
“hel pful” but "do not go far enough.” Bradley Brief at 2.
According to Representative Bradley, reliability is a
"significant issue" in the CEl service territory.

Representative Bradley refers to a 1989 steam expl osion in
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Manhattan's Gramercy Park section, a 1998 fire at a CE

generating station on Staten Island in New York, the July 1999
Washi ngt on Hei ghts outage, a June 2000 outage on Manhattan's
upper east side, and the steam generator problemthat shut
down CEl's Indian Point 2 nuclear power plant in February.
According to Representative Bradl ey, the Conm ssion nust
assure itself that simlar incidents will not take place in
New Hanpshire as a result of the nerger. Like OCA
Representative Bradl ey believes that the proper course of
action is for the Conmm ssion to inpose an extended outage
credit on PSNH as an additional merger condition.?’

Commi ssi on Anal ysi s

I n our view, the evidence of record supports a
determ nation that the service quality and reliability
provi sions of the Merger Settlement Agreenent do not require
further amendnent in order for the nmerger to gain Comm ssion
approval. W note that PSNH has, in recent years, maintained
a good track record with regard to service quality. W wl
expect PSNH to continue to maintain excellent service quality

and reliability, and we approve the rel evant provisions of the

 Inits brief, OCA al so suggests that the Comnr ssion
use the Granercy Park, Washi ngton Hei ghts and | ndi an Poi nt
incidents to make a negative determ nation about CEl's
"corporate culture.” OCA Brief at 20. W discuss that issue,
infra.
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Merger Settl enment Agreenment subject to the explicit

under standi ng that the Comm ssion retains the right to take
any appropriate action in the future to assure that PSNH s

|l evel s of service quality and reliability are consistent with
the public interest. The Joint Petitioners should be
comended for their commtnment not to nove the PSNH call
center out of state w thout Conm ssion approval. W adopt
this comm tnent as an express condition of merger approval,
noting that we will continue to nonitor the operation of the
call center closely and reserve the right to address any
custonmer service issues that nmay subsequently arise.

We agree with OCA and Representative Bradley that an
ext ended outage credit may be an appropriate way to assure
that an electric utility maintains an acceptable |evel of
service reliability. The appropriate place to consider such
an initiative is in a proceeding that would apply to all New

Hanmpshire electric utilities.

K. Renewabl es, Environnment Energy Education
and Research and Devel opnent

GOECS asks the Conm ssion to order the Joint
Petitioners to undertake "affirmative comm tnments to continue
and expand financial and in-kind support for initiatives
targeted at environnental inmprovenent, research and

devel opnent (R&D) of clean energy technol ogi es, and energy
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education.” GOECS Brief at 20. According to GOECS, PSNH had

denmonstrated a growi ng conmmtnent to these areas through its
support of the Wnd Resource Assessnent Project as well as the
Sol ar on Schools program At the sanme time, GOECS conpl ains
that PSNH s conmm tnment has been "extrenely limted" and that
t he system benefits charge being inposed as part of the
restructuring of PSNH is not currently slated to fund any
renewabl e energy projects. 1d. According to GOECS, this
pl aces New Hanpshire behi nd Connecticut, Massachusetts and
Rhode Island in ternms of commtnments to the devel opnent of
renewabl e energy initiatives.
The Joint Petitioners object to this request, suggesting that
such mandat ed expenditures woul d have to be recorded above
rat her than below the line, and thus included in rate base.
In a statenent presented to the Comm ssion during the
merits hearings, Kenneth Col burn of the Air Resources Division
of the Departnent of Environmental Services (DES) urged the
Commi ssion to condition approval of the nerger on requiring
the Joint Petitioners to fund initiatives related to
al ternative energy, distributed generation and sustai nabl e
devel opnent. DES praises the present comm tnment of PSNH and
NU to such initiatives and contends that it would be in the

public interest to mandate that such conm tnment be perpetuated
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as a condition of nerger approval.

Commi ssi on Anal ysi s

We agree with the Joint Petitioners that it is not
appropriate to condition the nmerger on additional expenditures
by PSNH on renewabl e energy projects. This is largely a
concern driven by restructuring, not a nmerger-related effect
t hat nust be addressed in this docket. However, we do believe
it is appropriate to condition the merger on PSNH conti nui ng
to nake conparabl e expenditures in the areas of renewable
energy, energy education, safety education, community
rel ati ons and research and devel opnent follow ng the merger,
taking into account its smaller size post-restructuring. W
al so believe that PSNH nust exam ne distributed generation
issues as part of its effort to insure reliable service and
that it will be required by state and federal |aw to neet
envi ronment al standards.

L. Enployee Location Deci sions

No party objected to the provisions of the Merger
Settl enent Agreenent relating to enployee |ocation decisions.
GOECS points out that M. Mrris stated in his prefiled
testimony that the headquarters of PSNH would remain in New
Hanmpshire, that existing |abor contracts will be honored and

that "it is likely the inpact of the nerger on PSNH enpl oyees
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will be mnimal." See Exh. 4, 5:2-4, 7:15 and 8: 14-15.

Comm ssi on _Anal ysi s

We conclude that it is not necessary to add any
enpl oyee-rel ated conditions, beyond those contained in the
Merger Settlenment Agreenent.

M Large Commercial /I ndustrial Custoners

Li kewi se, there were no objections raised by any
party concerning the provisions of the Merger Settl ement
Agreenent requiring the Joint Petitioners to consider the PSNH
service territory on an equal basis with other territories
served by CElI when providing assistance to certain |arge
comrercial or industrial customers. These provisions also
require an annual reporting of certain contacts between PSNH
and such custoners, as well as regular reporting of econonic
devel opnent initiatives undertaken by CEl or its subsidiaries
in other jurisdictions through 2010. According to M.
Cannata, the purpose of these provisions is to assure that
PSNH wi | | not be "di sadvantaged” in the econom c devel opment
process and to "allow[] the NHPUC to nonitor the corporate
process to satisfy itself in this matter." Exh. 33 at 7:17-
20.

Comm ssi on _Anal ysi s

We believe the objective articulated by M. Cannata
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is an appropriate one. W approve this aspect of the Merger
Settlement Agreenent, making explicit what is inplicit
therein, that the Conm ssion can and should require CEl to
exerci se conparable levels of effort within New Hanpshire as
it exercises elsewhere with regard to the cultivation of |arge
i ndustrial or commercial custoners.
N. Charitable Contributions

GOECS criticizes the Merger Settlement Agreenent for
| acking "a condition that [PSNH nmaintain or expand its |evel
of charitable giving and corporate citizenship at the | ocal
level ." GOECS Brief at 17. Further, GOECS criticizes CEl for
being willing to undertake commtnments in this regard in order
to gain approval of its acquisition of Orange & Rockl and
Uilities, as well as at the Connecticut Departnment of Public
Uility Control with regard to the instant nerger. GOECS
rejects M. Mrris' contention, expressed at hearing, that
PSNH coul d not be expected to maintain existing |evels of
charitable giving, and other bel owthe-line public
initiatives, because PSNH "is a nmuch snmal |l er conpany goi ng
forward than it was prior to restructuring.” Tr. 111, 139:20-
22. According to GOECS, this assertion is unconvincing
because (1) divestiture of PSNH s generation assets still

remains to be acconplished, (2) CElIl is willing to maintain
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existing levels of contributions for other regul ated
subsidiaries that are divesting their generation assets and
(3) CElI's unregul ated busi nesses are expected to grow even as
the regulated utilities shrink. It should be noted that M.
Morris responded on the stand to the GOECS suggestion that CEl
should match here the commtnents it made in Connecti cut
relative to corporate giving, suggesting that CEl's
Connecticut commtnent was "part of the give-and-take of
negotiations with a nunber of people in the Connecti cut
process."” |d. at 145:18-20.

On behalf of Staff, M. Cannata indicated his
concern that requiring a specified |level of charitable
contributions fromPSNH in this or any other proceedi ng woul d
be the equivalent of requiring PSNH to wite off expenses that
could otherwi se be included in its revenue requirenment. Tr.
VI, 231:24 to 232:1-5. M. Cannata al so agreed with M.
Morris' view that expectations should be adjusted to reflect
the downsizing of PSNH. I1d. at 232:15-24 to 233:1-5.

Comm ssi on _Anal ysi s

We do not believe the Legislature has vested us with
authority, in this or any other docket, to require a specified
| evel of charitable giving by a utility. Accordingly, we

decline to adopt the recommendati on of GOECS that we condition
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mer ger approval on a specified commtnment by PSNH t o maki ng
charitable contributions. W do note, however, M. Mrris'
view that "it's inmportant for conpanies |like Public Service of
New Hampshire to continue to be a good neighbor” and his
statenment that PSNH "will continue to do good works." Tr.
11, 139:10 to 140:15. We believe this philosophy, while not
reflected in any rules or decisions of the Conm ssion, is
appropriate, |audable and consistent with | ongstandi ng
corporate tradition at PSNH
O. Access to Books and Records

Several parties expressed concern about the |anguage
in the Merger Settlenment Agreenment that commts the Joint
Petitioners to providing the Comm ssion with access to the
books and records of CEl and its affiliates "as these books
and records relate to PSNH. " Exh. 1, [V:18.

Comm ssi on _Anal ysi s

This issue requires |little discussion. Elsewhere,
the Merger Settlement Agreement makes clear that the
jurisdiction of the Conm ssion over the operations of PSNH
wi Il not be changed as a result of the nmerger. Id. at |V:24.
We will not interpret the Merger Settl enment Agreenent as
limting in any way the authority of the Conm ssion or its

Staff to inspect all the books and records of CEl and its
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affiliates. We agree that in sonme instances certain books and
records in the possession of CEl or its affiliates may be
irrelevant to matters within the Comm ssion's jurisdiction,
but in every instance it shall be the Conm ssion and not CEl
or its affiliates that will make the relevance determ nation.
Because we expect such inquiries to be conducted in a manner
consistent with the Comm ssion's rules, any concerns about the
confidentiality of such records can be easily addressed at the
appropriate tine.
P. Staff Invol venent

Li kewi se, several parties express the view that
certain | anguage in Attachnment B to the Merger Settl| enent
Agreenent could inmprovidently limt the ability of the
Commi ssion Staff to advise the Conm ssion fully and
inpartially in future proceedings. At issue is the |anguage
setting forth that "at the tinme of any future proceedings,
intervenors retain the right to argue in favor of or against
the ability of these indicators to actually denonstrate
savings." Exh. 1 at 17.

Comm ssi on _Anal ysi s

Again, this subject requires little discussion. W
do not understand the Merger Settlenent Agreenent to reflect

an effort by the Conm ssion Staff to bargain away its
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responsibility to provide fair, neutral and unfettered advice
and assistance to the Conm ssion in the discharge of the
Comm ssion's duties. Indeed, had Staff purported to enter
into such an agreenent, we would have concluded that Staff
| acked the authority to circunscribe its ability to provide
assi stance to the Comm ssion
Q "Most Favored Nation" Status

Bot h Representative Bradley and M. Traum on behal f
of OCA, ask the Conm ssion to condition the merger on New
Hanmpshi re being granted what OCA describes as "nost favored
nation" status. As Representative Bradley characterizes it,
"[s] houl d anot her state action provide better terns for
customers, than New Hanpshire, the Comm ssion should make
those inproved terns avail able to PSNH custoners."” Exh. 47 at
13.

Comm ssi on _Anal ysi s

We decline to inpose such a blanket condition. The
Commi ssion has carefully nonitored the parallel dockets before
the other state utility conm ssions with jurisdiction over
this proposed nmerger. All have advanced to the stage where at
| east a settlenment agreenent or draft order is in place. It

is apparent that the issues and concerns varied sonmewhat from
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jurisdiction to jurisdiction,!® such that it would be unfair
and unreasonable to require the Joint Petitioners to match
here every concessi on they may have made el sewhere. We are
confident that the Joint Petitioners made no concessions
el sewhere that tend to undercut a determ nation here that the
merger-related conditi ons we today approve are not appropriate
under applicabl e New Hanpshire | aw.
R.  Cost of Capital

The | ast issue we take up is one that was not
stressed by any of the parties, at least in their post-hearing
subm ssions. In his testinony in support of the Merger
Settl ement Agreenent, M. Schoenblum of CElI stated that the
Joint Petitioners expected PSNH s credit rating to be
"favorably inpacted" by the nmerger. Tr. I, 84:19-21. M.
Schoenbl um went on to testify that, "to the extent that there

is an inprovenment in [PSNH s] credit [rating] and there are

8 For exanple, in Connecticut there were unique
enpl oynent and econom c concerns arising out of the fact that
t he parent conpany headquarters would be | eaving that state
for the first time. This is obviously an issue that New
Hanmpshire confronted | ong ago with respect to PSNH.  Li kew se,
the parties to the Connecticut proceeding were far nore
concerned with recent outages and incidents in the New York
service territory, so that an extensive record was devel oped
on those issues before the DPUC. In New York, the staff of
the Public Service Conm ssion reached a settlenment with the
Joint Petitioners in which nerger-related issues were resol ved
in the context of a nmuch |arger proceeding involving the
i npact of restructuring-related divestitures on rates.
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cost savings related to cost of capital, certainly when rates

are reset these cost savings will be reflected in the cost of
service." 1d. at 175:21-24. On behalf of Staff, M. Kosnaski
described this as an "indirect benefit" of the nerger."” Tr.

11, 66:24. M. Schoenblum made clear that this anticipated
benefit of the nmerger is not reflected in the Synergy Study
because it is "difficult to quantify." Tr. |, 84:19-21.
Reduci ng PSNH s cost of capital, and thereby
providing rate relief to consuners, is the central
justification for the securitization of certain PSNH s
stranded costs as approved in Docket No. DE 99-099. See PSNH
Proposed Restructuring Settlement, Order Addressing Financing
| ssues, Order No. 23,550 (Septenber 8, 2000), slip op. at 7.
Here, although the Joint Petitioners have nmade no concrete
commtnments with regard to the cost of PSNH s capital, we are
m ndful that anticipated inprovenents in the credit rating of
PSNH are clearly anmong the significant benefits that the Joint
Petitioners have touted in seeking approval of the
transaction. Presumably, and as inplicitly acknow edged by
M. Schoenblum since the effects of inproved capital costs
are not reflected in the Synergy Study and the Synergy Study
is the basis for the savings-sharing nechanismin the Merger

Settl enent Agreenment, when the merger results in | ower capital
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costs for PSNH there will be corresponding rate inpacts beyond
those that are guaranteed in the Merger Settlenment Agreenent.

The |ikelihood that the merger will inprove PSNH s
credit rating, reduce its overall cost of capital and thus
provide additional rate relief to PSNH custonmers is, in our
view, a significant elenment in the determ nation that the
merger will result in net benefits to New Hanpshire
ratepayers. We do not inpose specific credit-rating or cost-
of -capital targets as a condition of merger approval. W do,
however, place the Joint Petitioners on notice that we expect
this benefit to materialize. |In future proceedi ngs where
PSNH s cost of capital is at issue, we expect to hold PSNH and
its owners to their declaration here that a PSNH operating as
a CEl subsidiary will fare better in this regard than PSNH
would if it were sinply to remain an NU conpany.
V. CONCLUSI ON

I n conclusion, we wish to comrend all parties for
the quality of their participation in this docket. 1In our
view, the Joint Petitioners, intervenors, OCA, Staff Advocates
and Staff made effective and conmendabl e use of the discovery,
settl enment negotiation and hearing process to narrow and focus
the issues in a manner that allows us to make an informed

deci si on based on a thorough record.
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We particularly comrend the Joint Petitioners for
their inplicit concession that additional commtnents on their
part, beyond those contained in their original petition, were
necessary in order for the proposed nerger of NU and CEl to
merit approval under applicable New Hanpshire |aw. Although
it is understandable that sone parties criticize the Joint
Petitioners for being unwilling to make further concessions
and comm tnents, the fact remains that Northeast Utilities and
Consol i dated Edi son have taken steps that are unprecedented in
New Hampshire in the context of utility nmergers. W refer
specifically to Consolidated Edi son's guarantee to PSNH
ratepayers that they will receive savings-related rate relief,
whet her or not the merger actually produces predicted
synergies. Now that PSNH i s netanorphosing into a
transm ssion and distribution conpany, at the same tine it
seeks to becone a Consolidated Edi son subsidiary, it is fully
consistent with the public good that Consolidated Edi son share
with those ratepayers sonme of the financial rewards arising
out of PSNH s transformation. In our view, the nerger savings
guarantee and the other commtnents the Joint Petitioners have
made here will have, assum ng consummati on of the nerger, set
an appropriately positive tone for Consolidated Edi son's new

relationship with New Hanpshire and its electric customers.
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I n summary, then, we approve the Merger Settl enent
Agreenment and will permt Consolidated Edi son to consunmate
the nerger contenplated in the Petition. However, in addition
to the conmtnments nmade by the Joint Petitioners in the Merger
Settl ement Agreenent, our approval is expressly conditioned on
the Joint Petitioners agreeing to the follow ng conditions:

1. The amount of nerger-rel ated savi ngs guarant eed
to ratepayers in the Merger Settlement Agreement may
be effectuated by other reasonabl e neans as ordered
by the Commission in the event that the specific
mechani sm set forth in the Merger Settl ement
Agreenent proves to be inadequate in any respect.

2. There shall be no direct or indirect recovery of
executi ve severance costs in connection with the
ner ger.

3. The Joint Petitioners must not only fund a study
of horizontal and vertical market power of

unregul ated el ectric commodity services in the

rel evant regi onal whol esale market in two years, as
contenplated in the Merger Settlenment Agreenment, but
al so future studies to be ordered at their expense
as needed, and the Joint Petitioners must agree that
t he Conmm ssion retains absolute authority to choose
the consultants perform ng the study or studies as
well as the right to order market power mtigation
nmeasures after notice and heari ng.

4. Subsequent to the nerger, Consolidated Edi son
will form separate service conpanies to provide
services to its regulated and unregul at ed
subsi di ari es.

5. Any SEC or FERC determ nation relating to the
nmerger or to the allocation of the acquisition
prem um shall not be binding on, or have any
precedential effect before, the Conm ssion.

6. Wthin 120 days of consunmating the nerger,
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Consol i dated Edi son shall certify to the Conmm ssion

that at | east one New Hanpshire resident is serving

on its Board of Directors, and Consolidated Edi son

shall thereafter maintain at | east one New Hanpshire

resident on its Board.

7. PSNH nmust continue to make conparabl e

expenditures in the areas of renewabl e energy,

energy education, safety education, comrunity

rel ati ons and research and devel opnent follow ng the

merger, taking into account its smaller size post-

restructuring.

8. Nothing in the Merger Settlement Agreenent shall

be construed as limting in any way the Comm ssion's

right to inspect the books and records of

Consol i dated Edi son, Northeast Utilities, PSNH or

any of their affiliates.
Finally, we note that when the Settling Parties concluded the
Merger Settl ement Agreenent, they drafted it in a manner that
assunes the ten-year savings-sharing period would run through
the year 2010. G ven that the nerger may not be consummat ed
until after January 1, 2001, we will interpret the Merger
Settl enent Agreenment to provide that the savings sharing nust
continue for the full ten years regardl ess of when the nerger
is actually consunmat ed.

We conclude that, subject to these conditions and
those in the Merger Settlenment Agreenent, approval of the
merger of Northeast Utilities and Consolidated Edi son is for
t he public good and ot herw se consistent with applicable New

Hanmpshire | aw.

Based upon the foregoing, it is hereby
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ORDERED, that the Merger Settlenment Agreenent,

entered into in this docket between the Joint Petitioners and
the Commi ssion Staff, is APPROVED, subject to the additiona
condi ti ons enunerated above; and it is

FURTHER ORDERED, that Northeast Utilities and

Consol i dated Edi son may consummate their proposed nerger as
contenpl ated by the Merger Settlenment Agreenent, subject to
the additional conditions set forth in this Oder; and it is

FURTHER ORDERED, that the Joint Petitioners shal

notify the Comm ssion within ten days of this order as to
whet her they accept the additional conditions set forth in
this Order; and it is

FURTHER ORDERED, that the authority granted to the
Joint Petitioners by this Order to consummte the merger of
Northeast Utilities and Consolidate Edison, Inc. shall be
exercised within one year, and shall not be exercised

thereafter wi thout further order of the Conm ssi on.
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By order of the Public Utilities Comm ssion of New

Hanpshire this sixth day of Decenber, 2000.

Douglas L. Patch Susan S. Ceiger
Chai r man Conm ssi oner

Attested by:

Claire D. DiCicco
Assi stant Secretary
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Di ssent of Comm ssi oner Brockway

Because | cannot agree that the nerger, as
conditioned in the Merger Settlenent Agreenent and the
Conmi ssion’s order, is in the public interest, | believe the

mer ger application should be denied. M reasoning follows.
A. Standard of Review
| agree with my coll eagues about the standard of
review we nust apply in this case, although not in every
particul ar of the reasoning |eading to this conclusion. RSA
369-B:3, IV(b)(4) is an unanbi guous standard established by
the Legislature for the review of a nerger such as this:

(A) [The nmerger] shall be subject to the
jurisdiction of the conm ssion under RSA
369, RSA 374, RSA 378 or other rel evant
provi sions of law, and [the nerger] shal
be approved only if it is shown to be in
the public interest[.]

(B) In recognition of the extraordinary
benefits provided to PSNH fromrate
reduction financing [i.e., securitization],
should PSNH or its parent conpany be

acqui red or otherwi se sold or nerged, such
merger, acquisition or sale shall be
subject to the jurisdiction of the

comm ssi on under the standard set forth in
t he original proposed settlenment [in Docket
No. DE 99-099]. The Comm ssion nay approve
such a nerger if such approval results in
the recei pt by PSNH custoners of a just and
reasonabl e anount of the cost savings that
result from such nerger, acquisition or
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sal e.

RSA 369-B: 3, 1V(b)(4)(enphasis supplied).

The Comm ssion has previously applied a “no net
harnt standard to nergers, even under a statute that requires
a finding that the transaction is in the public good or public
interest. | believe that the Legislature pointed our
attention to the “public interest” |anguage negotiated in the
Restructuring Settl enent Agreenent, and included a specific
reference to “public interest” in RSA 369-B:3, 1V(b)(4)(A), to
stress that the Legislature draws a distinction between the
“no net harni test and the “public interest” test. This
reading is reinforced by the |anguage of
RSA 369:8, I1(b)(Supp. 2000), in which the Legislature uses
both the threshold standard of “no adverse effect"” and the
ultimate standard of “public interest.”

Wth this in mnd, | believe that where the
Legi sl ature requires a finding of “no adverse effect,” this
standard can be satisfied by a determ nation that the benefits
and burdens of the proposed merger are in equipoise. However,
t he standard that a transaction nust be in the public good or
in the public interest is a higher standard.

Accordingly, under RSA 369-B:3, 1V(b)(4)(A), | agree

that we may not approve the nmerger unless the Joint
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Petitioners make an affirmative showi ng of net public benefit

resulting fromthe nmerger.

B. Benefits of Merger

The cl earest benefit of the proposed nerger to
consuners in New Hanpshire is the pass-through to custoners of
synergy savi ngs achi eved by the conbi nati on of two conpani es.
Under the proposed Merger Settlenment Agreenment, consuners
woul d receive 75 percent of certain defined savings, and all
of savings above 100 percent of that anount, or an estimted
$75 mllion in rate reductions over ten years (roughly $50
mllion in today’'s dollars). Under the various proposals of
non-si gnatori es, New Hanpshire consunmers would recei ve between
$75 mllion and $195 million in rate reductions over the sane
period, if we were to accept their argunents and so condition
t he merger.

Clainms were al so nade by the Joint Petitioners, but
contested by certain intervenors, that the nmerger would
provi de benefits in the areas of custoner service and
reliability. Specifically, in addition to neasures designed
to prevent degradation of custoner service quality, CElI agrees
it would work with the Comm ssion Staff to develop a

sati sfactory service quality report for subm ssion to the
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Comm ssion on a quarterly basis, subject to review by the
Conmi ssion at the request of either PSNH or the Conm ssion
Staff. Wth respect to reliability, CElI'’s witness testified
to the high reliability provided by CElI to its New York
custoners, and stated that CEl would transfer its expertise in
mai ntaining its systenms to NU, along with CElI's corporate
trai ning approach, which CElI credits for its successful
per f or mance.
| do not count it as a benefit of the nerger that
t he Conpany has agreed to work with the Conm ssion to devel op
a “bills-rendered” netric, nor commtted to devel op service-
quality targets. The Conmm ssion could devel op such standards
wi thout regard to the pendency of a merger. |ndeed, the
probl ens that sonme sister states have experienced with service
qual ity degradation after mergers suggests that such new
quality targets are not a benefit of the merger, but rather a
mechani smintended to prevent an adverse effect of the nerger.
Simlarly, the nmerger does not offer net benefits to
New Hanpshire consunmers in the area of reliability, and may
have an adverse effect, despite inportant safeguards
negoti ated by Staff. The experience of CElI and its outage
frequency nunbers are based |argely on experience with

underground facilities, of which there are a |limted anmount in



DE 00- 009 -125-

New Hanpshire. Even this superior record was tarnished
recently by the extensive distribution outages in the summers
of 1999 and 2000. The staff training and devel opnment program
may well be superlative, as asserted, but its results are not
confirmed in the various generator and gas system fail ures
recently experienced by the Conpany.

Simlarly, CEI’s commtnment to honor existing
settlements to fund tree trimm ng and other simlar
mai nt enance obligations adds nothing to PSNH s current duties
to invest as necessary to ensure reliability. Nor does the
agreenent to continue providing required reports, as well as
the agreenent to maintain an executive with responsibility for
New Hanpshire reliability in the state, indicate a net benefit
of the merger. Thus, in the area of reliability, as wth
custoner service, the provisions of the Merger Settl enent
Agreenment are nore focused on preventing adverse effects than
on achi eving new benefits.

The remai nder of the benefits claimed of the merger
dealt with inpacts on sharehol ders, or on the unregul ated
portions of the business of NU and CEI. For exanple, the
ability to respond to conpetition, cited by M. Mrris as a
benefit of the nmerger, redounds to the benefit of those

portions of the NU business subject to threats from
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conpetitors. Under the PSNH Restructuring Agreenment, PSNH

wll remain a monopoly transm ssion and distribution utility,
and to the extent it plays any role in providing transition or
default service, it will be doing so as a regulated utility.
Finally, with respect to the desire for growth in earnings per
share, while |I fully respect the desire of shareholders to
increase this financial statistic, the Joint Petitioners mde
no effort to denonstrate, and it would be difficult to
denonstrate, that such sharehol der benefits would redound
proportionately to the benefit of consuners. W may not
unreasonably deny a utility corporation the opportunity to
take a step a non-regulated utility may take, Grafton County,

supra, and we are generally charged with bal anci ng the

i nterests of consunmers and sharehol ders, RSA 363:17-a.

However, in the case of nergers, and this nmerger in

particular, we are specifically directed to | ook to the

i npacts on New Hanpshire consuners, and in so doing, we cannot

count sharehol der benefits on the plus side of the | edger.
Wth respect to the level of rate reductions

anticipated as a result of the merger, the parties differed

considerably in their assessnment of what is required by the

| egi slation and perm ssible within sound public policy. A

number of parties argued that, in addition to the $74.8
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mllion in savings proposed to be passed to consunmers in New
Hampshi re under the Merger Settlenent Agreenent, $49 nmillion
in transaction costs should be renoved fromthe cost of
achi eving the savings, resulting in higher net savings. Non-
signatories also insisted that it would be unjust and
unreasonable to require consuners to wait 33 nonths, as
proposed in the Merger Settlenent Agreenent, before seeing the
prom sed rate reductions associated with the nerger. These
two adjustnents, if nmade, would add an estimated $6 mllion in
net present value to the benefit to consuners, according to
testimony by M. Antonuk. The resulting net benefit would be
roughly $55 mllion, net present val ue.

M. LaCapra, testifying for Staff Advocates,
estimted PSNH s share of merger savings at $78 mllion,
nom nal dollars. In the alternative, he suggested that the
Comm ssi on coul d adopt the control prem um as the neasure of
antici pated nmerger savings due to consunmers. Tying the
control premumto the stranded cost recovery awarded PSNH,
and urging that gains and | osses on generation and
transm ssion and distribution be treated equitably, M.
LaCapra reasoned that custoners should receive approxinmately
80 percent of the $146 mllion above-nmarket prem um

attributable to PSNH, or $117 mllion. Staff Advocates argued
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t hat consuners should receive either neasure of nerger
savi ngs, but not both. Accordingly, M. LaCapra proposed that
the rate benefits of the nerger to be flowed through to
consuners be in the range of $78 to $117 mllion, non nal
dol | ars.

The O fice of Consunmer Advocate urged that the
mer ger be conditioned not only on a just and reasonabl e
provi si on of synergy savings benefits, but also on an
appropriate sharing with consuners of the run-up in val ue of
the transm ssion and distribution assets, given the
antici pated successful resolution of PSNH s restructuring and
stranded cost issues. OCA argued that consuners are hol ding
t he conpany harm ess for approximtely 84 percent of its
stranded generation costs, and should accordingly share the
sane percentage of its Transm ssion and Distribution (T&D)
surplus with the consuners who have supported the T&D assets
in rates. Using either the PSNH-al |l ocabl e merger savings
cal cul ated by the Joint Petitioners of $54.5 mllion (Exh.
59), or M. LaCapra's estimate of $146 mllion in PSNH-
al l ocabl e control prem um OCA calculates that the just and
reasonabl e T&D val ue-accretion benefit sharing with consuners
is between about $40 mllion and $117 mllion. OCA would add

that anobunt to the $78 mllion in nerger synergy savings,
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producing a total cash flowthrough to consunmers of between
$118 and $195 nillion, nom nal dollars.

| continue not to understand the relationship M.
LaCapra asks us to draw between the merger savings and the
sharing of T&D asset value increases. | continue to view
t hese as separate issues, and as not being nutually exclusive.
In principle, then, consuners m ght be entitled to as nuch as
$195 mllion in value fromthe nerger.

At $195 million, | would have to conclude that this
merger is in the public interest. Such a |arge benefit to
consuners in the formof |ower rates would overcome the costs
| outline below However, for a nunmber of reasons, such an
ampunt is unlikely to be realizable for consunmers. First, |
doubt the transaction would be concluded if the existing
st ockhol ders were forced to share such a significant portion
of the inflation in the value of their stock. | am assum ng,
of course, that upon announcenent of such a condition by this
Comm ssi on, the buyer would invoke the “material adverse
condition” |anguage of the merger agreenment, and either
w t hdraw the nerger or seek to renegotiate the price downward
(it would be the buyer, after all, who would be responsible
for flow ng through the reduced revenue requirenment in reduced

rates).
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Second, | believe that the Legislature’ s action in
approving the stranded cost provisions of the Restructuring
Agreenent and the specific | anguage on review of this nerger,
wi t hout discussing the sharing of the increased value of the
Conmpany’s T&D assets, at |east provides roomfor the Joint
Petitioners in this particular case to make an argunment that
t he consuners do not have the legal right to recover, above
and beyond the merger savings, what one m ght consider their
fair share of the increased T&D value. Third, there remains a
guestion in my mnd as to whether passing through the
inflation in T& value would require restating T&D assets on
t he books at this fair market value. This topic received no
attention during the hearings. |If fairness required it, the
result would be to renove the benefit of passing through the
increase in T&D val ue, al beit over tine.

For these reasons, the realizable value of any claim
consuners have to the increase in value of the T&D assets
br ought about by the resolution of PSNH s stranded cost
di sputes nmust be di scount ed.

| conclude that the benefit offered to New Hanpshire
consunmers fromthe nerger consists of rate reductions in the
range of $75 to $125 mllion, depending on this Conm ssion’'s

determ nati on on certain contested issues. This translates to
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present value roughly in the range of $50 to $80 mllion

in benefit to consuners realizable fromthe merger.

C. Adverse Effects of Merger

The single |argest risk posed by this nmerger is the

erosion of our ability to protect New Hanpshire consunmers if

Consol i dat ed Edi son and Northeast Utilities conbine. Thi s

risk is likely to emerge in a nunber of ways, and in a nunber

of subject matter areas.

1. Renpt eness and Rel ative Size

First, | share the view of those w tnesses who

observe that the interests of New Hanpshire electric

custoners, and the public policy needs of New Hanmpshire

generally, are likely to receive |l ess consideration froma

hol di ng conpany of which PSNH represents a significantly

smal l er interest, and from which New Hanpshire is

significantly nore distant, than the current arrangenent. |

accept as a baseline the parties' working assunption that,

under the nmerger, PSNH will go from being roughly 20 percent

of NU to approximately 8 percent of CEI. See Tr. I1IIl, 133:5-

23 (col l oquy between counsel for GOECS and CElI Chairnman

McGrath). This is a reduction of nore than two tines in New

Hanmpshire’s inportance to the entire corporation.

Various parties have pointed to this danger, and
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asked for the Comm ssion to condition the nmerger on

comm tnments fromthe new owner of PSNH to maintain the sane
type and | evel of contributions to New Hanpshire as PSNH has
done under NU s ownership. For exanple, GOECS has asked us to
require that CEl match here the commtnments it made in
Connecticut relative to charitable contributions and corporate
giving. GOECS simlarly asks the Comm ssion to order the
Joint Petitioners to make affirmative commtnments to conti nue
and expand financial and in-kind support for initiatives
targeted at environmental inprovenent, R&D and energy
education. Such conditions are insufficient to address the
probl em of renpteness in this general area of community

i nvol venment .

As a practical matter, regul ation cannot reliably
exact or enforce commtnents of this kind. As specified by
the majority, we could condition the nerger on CEl’'s agreenent
to nmake contributions to such efforts conparable to those nade
by PSNH before the nerger, scaled to PSNH s smal |l er post-
restructuring size. But such a condition is too vague to be
meani ngful. Also, if a party felt that CEl had viol ated the
condition, the question would arise whether and to what extent
t he Conmm ssion could enforce a commtnent in areas arguably

out side the province of econonm c regulation. Thus, such a
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condition would provide a fal se sense of protection for New
Hanpshire's concerns in this area, and does not overcone the
risk to the state of exacerbating managenent’s renpteness from
the state.

In addition to the fact that New Hanpshire
custonmers’ concerns will be further renote fromthe focus of
t he conbi ned conpany’s managenent, the renoval of New
Hanpshire to the outer periphery of the consolidated entity
will nmake it considerably nore difficult for New Hampshire to
supervise the activities of the corporation in the interests
of New Hanmpshire consumers. Here we nove from a generalized
sense of renoteness to a concrete danger that the Comm ssion
cannot fulfill its statutory duties.

The custoner service area provides one exanpl e of
the i nmpact of consolidation of control in renote managenent,
coupled with di mnution of New Hanpshire influence on
corporate policy. Wth respect to custoner service, M.
Colton testified that consolidation will result in CEl using
one data processing platform systemw de, regardless of
whet her PSNH continues to maintain a call center within New
Hanmpshire. Thus, according to SOHO, "one inpact of
consolidation . . . will be to take discretion away from

what ever PSNH customer service representatives remain to
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deliver the very services which that [many custonmers] rely
on.” SOHO Brief at 12. W have seen simlar utility
consolidation dimnish | ocal managenent’s flexibility to agree
to state-specific regul ations and procedures, where they
conflict with a centralized policy from corporate
headquarters.

We have al so seen instances in which conmtnents to
abi de by particular nmerger agreenments (such as to provide the
Comm ssion with advance notice of call-center closing) have
been honored in nanme, but not in spirit, by the new, out-of-
state owners of jurisdictional utilities in New Hanpshire.

In addition, the further afield from New Hanpshire
and New Engl and the headquarters of a utility m grates, the
fewer the informal |ines of comunication and the fewer the
shared regul atory nornms with our sister New Engl and
conmm ssi ons on which we have relied historically to aid in
supervi si ng New Hanpshire subsidiari es.

Renot eness of managenent, and New Hanpshire’'s
relatively small size in the overall corporation, also creates
a situation in which | ocal New Hanmpshire managenent must
conpete with their co-equals in other subsidiaries for their
share of capital investnment budgets. As Chief Engineer

Cannat a expl ai ned, "[o]ne al ways has concerns about funding



DE 00- 009 - 135-

when becom ng part of a larger organization.” Exh. 33 at
6:17-19. M. Cannata went on to say that he was not concerned
with this risk in the instant case, because Staff has

negoti ated the sanme | ocal control commtnents contained in the
NU/ PSNH rmer ger .

The NU merger, however, took place in a different
context, before substantial diversification further dil uted
managenent’ s concentration on regul ated subsidiary priorities.
Even so, the Comm ssion has had to open dockets on vari ous
reliability problens, DE 95-194 and DE 97-034, and Staff had
to negotiate detail ed spending plans and conm tnments with NU
in order to reassure the Conmm ssion that sufficient
mai nt enance and i nvestnent spending was forthcom ng. The
merger of NU and PSNH was in a sense necessary, given the dire
financial straights of PSNH at the tinme. By contrast, the
instant nmerger is purely discretionary on the part of NU
managenent, and there is no need to exacerbate the existing
probl em that scarce regul atory resources nust be applied to
m cromanage reliability activities in order to obtain basic
performance by the utility.

One counterweight to this tendency could be a
requi renent that CElI include at | east one New Hanpshire

resident on its Board of Directors. However, even if CEl were
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willing to agree to such a condition, it has not been
suggested that this Comm ssion or any other representative of
New Hanpshire’ s consuners determ ne the identity of such a
representative, there is no way to guarantee the Board
menber’s fidelity to New Hanpshire consuner concerns, and even
if there were, a single Board nenmber is easily outvoted.
While requiring CElI to include someone with a New Hanpshire
perspective on the Board is a good first step, it does not
di spose of the underlying concern that this Conm ssion will be
unabl e to protect New Hanpshire consuners fromthe effects of
a remote CEl nmanagenent, focused on unregul ated activities or
exercising its considerable and increased political heft at
t he Federal Energy Regul atory Conm ssi on.

The many demands for conditions presented by various
i ntervenors, from dictates about charitable giving to
i nsi stence on specific | owincome prograns to calls for
custonmer reinbursenent in the event of outages, can all be
traced back to the increasing renoteness and size of PSNH s
ultimte owner, should this nerger be approved. A conpany
that is smaller, that is headquartered nearer to hone, in
whi ch PSNH plays a | arger part, whose boundaries are within
the network of political and cultural institutions, such as

NECPUC, upon which the Commi ssion relies to help ensure that
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regi onal conpani es operate in the public interest, is nore
likely to be responsive to the nyriad demands of its |ocal
conmuni ty.
2. Dom nance of Whol esal e and Retail Markets
As CElI Chairman McGath reported to his conpany's

shar ehol ders at their annual neeting in May, if this nmerger

proceeds CEl will becone the nation's |argest electric
distribution utility, with nore than five mllion electric
service custoners, annual revenues of $12 billion and nore

t han 20, 000 enpl oyees. Exh. 42 at 2. CEl will join the ranks
of mega-utilities, formng since the late 1990's in a wave of
consolidation not seen since the 1920's.

As of 1999, an Energy Information Adm nistration
(EI'A) study summari zed the recent nerger activity as foll ows:

Since 1992, 26 nergers or acquisitions have
been conpl et ed bet ween i nvest or- owned
utilities (10OUs) or between | OUs and

i ndependent power producers (IPPs). Sixteen
mer gers have been announced and are now
pendi ng stockhol der or Federal and State
gover nnment approval. The size of 10U
mergers, in ternms of value of assets, is

al so getting |arger. Between 1992 and 1998,
only four mergers were conpleted in which

t he conbi ned assets of the conpanies in
each nmerger were greater than $10 billion.
More recently, 10 nmergers either conpleted
in 1999 or pending conpl eti on each have
conbi ned assets greater than $10 billion.

The Changing Structure of the Electric Power |Industry 1999:
Mergers and O her Corporate Conbi nations, Decenber 1999,
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Energy Information Admi nistration, O fice of Coal, Nuclear,
El ectric and Alternate Fuels, U S. Departnment of Energy,
Washi ngton, DC., Chapter 3(footnote omtted).

One of the concerns that electric industry
consol idation raises is that of horizontal market power: the
concentration of generation resources under control of one
corporate entity. The EIA report notes the grow ng trend
t owards such concentration, even as utilities divest as part
of restructuring:

Mergers and acqui sitions anong | OUs over
t he past few years have resulted in fewer
electric utilities owning generation
capacity. In 1992, 172 |1OUs owned
generation capacity in the United States.
By 1998 that nunmber had decreased to 161.
Assum ng that all nmergers pending as of
Sept enmber 1999 will be approved and
conpl eted by 2000, the nunber of operating
| OQUs owni ng generation capacity wll
decrease to 143. Power plant divestitures
have al so reduced the total nunber of
| OUs owni ng generation capacity.

ld. (footnote omtted).

The Executive Summary of the study describes the
growi ng concentration of generation capacity as foll ows:

One effect of these nergers is that the

i ndustry is becom ng nore concentrated. In
1992 the 10 | argest |1 OUs owned 36 percent
of total |QOU-held generation capacity, and
the 20 | argest |1 OUs owned 56 percent of

| OU- hel d generation capacity ... By 2000,
the 10 largest 1OUs will own an esti nated
51 percent of | OU-held generation capacity,
and the 20 largest will own an estimted 73
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percent.

enactment of the Public Uility Hol ding Conpany Act of 1935

and the Securities and Exchange Act of 1935:

at fromthe perspective of the holding conpany,

At their peak in the |ate 1920s, the 16

| argest electric power hol ding conpanies
controlled nore than 75 percent of all U S
generation. (footnote omtted)

As detailed in Chapter 3 of the study, when | ooked

concentration is even nore pronounced:

The effect of nergers on consolidation of
the industry is nmore evident when ownership
capacity is aggregated by hol di ng conpany.
In 1992, there were 70 hol di ng conpani es
owni ng 78 percent of the I OU held
generation capacity (Table 4). By 1998 the
nunmber of hol ding conpani es decreased to
68, but yet the percent of total | OU owned
capacity increased to 83 percent, primarily
because of nergers and acqui sitions between
| OUs. Assum ng that all mergers pending as
of Septenber 1999 are conpleted by 2000,

t he nunber of hol ding conpanies wll
decrease to 53, and the generation capacity

they own will increase to about 89 percent
of the total |OU-owned capacity. The nunber
of hol di ng conpanies wll decrease because

nost of the pending nmergers are between
hol di ng conpani es, which indicates that
relatively |l arge conpani es are becon ng
even | arger.

(Enphasi s supplied.)

owner s?

Where will CElI be in this ranking of generation

the | evel

of

How much mar ket power will CEl enjoy as a result of
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its merger of CEl and NU assets? The record in this nmerger
proceedi ng shows that in the short term the two conpanies
will own a nmuch reduced, but still strategically significant
ampount of generation capacity in New Engl and and New YorKk.

See Exh. 39 (showi ng that, post divestiture, conbined conpany
woul d own 12 percent of NEPOOL generation assets and 6 percent
of New York Power Pool generation assets). It also reveals

t hat mar ket power studies so far conducted of the proposed
nmerger have not yet exam ned and ruled out the risk of new CE
mar ket power abuses facilitated by the retention of strategic
generation resources conbined with the i nadequate market power
rules and nonitoring at the whol esale |evel in New Engl and.

No behavi oral anal ysis was done, and the HHI indeces
cal cul ated by the Joint Petitioners’ witness did not include
present and potential independent power under firmcontract to
the petitioners. The recent announcenment by the |SO NE that
its congestion managenent system and nultisettl ements bidding
wi Il not be available for several years heightens the risk

that a market participant could wi eld market power unchecked.

The record further reveals that new CElI is unwilling
to conmt to any limtation on its ownership or control of

generation assets. During his testinony in this docket, M.
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Morris stated on behalf of the Joint Petitioners that, "when

you |l ook at us going forward in a generation sense .

should this merger be approved . . . we may own 2, 500
megawatts.” Tr. 111, 165:9-12. M. Hol nes of OCA asked M.
Morris if CEI would be willing to commt to not controlling

capacity in excess of 3,000 negawatts during the first five
years after the nerger. M. Mrris responded that it would be
"very premature" to make such a commtnent. 1d. at 166:21-22.
He went on to state:

to make a comm tnment today to [a 3,000

megawatt limt] would be ill-advised. The
mar keting group [of CEI] m ght end up
selling 10 mllion kilowatt-hours and we

m ght need to own 4,000 negawatts to

satisfy that demand. There's no reason for

us to constrict our potential future with

sonme commtnment that really wouldn't nean

nmuch today.

ld. at 167:1-8.

M. Mrris testified that new CEI “will not be
all owed to become some dom nant nonopoly player in generation,
if that's your concern.” 1d. But neither of the Joint
Partici pants gave any indication of the mechani sm by which
such dom nance woul d be prevented in the absence of a
commtnment to limt generation. Instead, they rebuffed

suggestions that CEl be required to agree to divest generation

shoul d a market power study reveal a need for such mtigating
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measur es.

Peter Bradford, speaking with the authority of over
30 years observing the behavior of regulated utilities, warned
of the consequences of CElI's refusal to accede to limtations
on its acquisition of generation assets, as well as its demand
to continue as a retail marketer in the sanme areas where it
proposes to serve as the nonopoly distribution utility. As
M. Bradley notes, the Joint Petitioners' refusal to comnmt to
any mar ket power constraints beyond the nere comm ssioning of
a study justifies the inference "that the Joint Petitioners
are preserving their ability to once again becone significant
generation providers." Bradley Brief at 5. He also warned of
t he dangers to the energing retail market should the nerged
conpany be allowed to continue its participation in the retail
mar kets. I ndeed, combining the refusal to limt future
generati on holdings, the insistence on retaining distribution
at the same tinme the firm pushes forward in marketing, and M.
Morris’ explicit |inkage between generation and marketing, the
pi cture energes of a firmwith plans to create a deregul at ed
vertically-integrated electric utility.

M. Bradford suggested that at the |least the firm be
obliged to agree to whatever mtigati on measures are required

as a result of the market power study. Such a post-nerger
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remedy, however, suffers fromthe same weakness as the post-
mer ger renmedi es suggested for the custoner service and
reliability concerns. The tine to consider nmarket power and
prevent it frombeing a possibility is now, however. Once the
merger is concluded, should a market power study suggest CEI
must divest generation, we will face the same pressures to
avoi d such a renmedy that we have faced fromvertically-
i ntegrated conpani es seeking to retain sone of their existing
generation market functions, but we will have | ost al
practical |everage. Once the nmerger is in place, it is not
enough to say we could order a further divestiture down the
road; to rest our protection of consunmers on such an exercise
of raw regul atory power based on a study sure to be hotly
contested provides little confort that the Comm ssion would be
able to fulfill its obligations to New Hanpshire consuners.
As Econom cs professor WIIliam Shepherd of the University of
Massachusetts, puts it:

If electricity nergers and anticonpetitive

actions are allowed to proliferate now, it

may soon beconme necessary to |aunch an even

nore flamboyant attenpt to get severe

divestiture .... That may in fact be

i mpossi ble. And that irreversibility makes

it particularly inportant to set strict

policies now, wthout del ay.

Shepherd, Monopoly and Antitrust Policies in Network-Based
Mar kets such as Electricity, RPlI Synposium on the Virtual
Uility (1996), p. 24 (quoted in Exh. 57, at 20, enphasis
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M. Bradford also cited the view of the forner head
of the Justice Department’s Antitrust Division, Joel Klein,
who observed that:

: nmergers are very difficult to undo

after they prove to be anticonpetitive and

during a transition to conpetition,

there is unlikely to be any prospect for

meani ngful relief after the damage i s done.

M ssed opportunities for the enmergence of

conpetition at the outset of the transition

are forever lost, with potentially

substanti al social costs.

ld. (quoting from Making the Transition from Regul ation to
Conpetition: Thinking About Merger Policy during the
Transition to Electric Power Restructuring, FERC Distinguished
Speakers Series, January 21, 1998, p. 12).

The record al so denonstrates that the merger wll
hei ghten ri sks of abuse by new CElI of its position as a
dom nant owner of transm ssion in the region. The nation is
presently undergoing a great debate regarding the future of
the electric industry, and the structure and powers of
whol esal e mar ket organi zations. See, e.g., F.E.R C. Order
2000. By conmbining NU and CEI into one transni ssion-owni ng
entity spanning 8 states (if we include Maine and Vernont), we
wi Il have created an entity capable of dom nating the debate,

and drowni ng out the voices of other market participants and

observers. | believe we have reached a point in the re-
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evol ution of the electric industry in the United States where
we need to control the sheer size of utilities, so as to
prevent the result that their dom nance and their hol ding
conpany structures nmake effective state regulation inpossible.
3. Heightened Risks of Interaffiliate Abuses
The great increase in size and renoteness of the
hol di ng conmpany, and its insistence on retaining ownership of
affiliates doing business in related fields, would exacerbate
the existing risk of inter-affiliate transaction abuses. An
asymmetric pricing system coupled with the enpl oyee transfer
and other affiliate transaction neasures suggested by OCA,
woul d help to alleviate sone of the worst abuses of the
hol di ng conpany systemw th regards to cross-subsidi zati on,
but these nmeasures are not sufficient. No regul ators, however
wel | funded, can manage such a behenmoth. In order to police
any pricing schenme designed to defeat cross-subsidization,
significant regulatory resources nmust be brought to bear for
near-constant auditing. The issue of allocations and the
determ nation of market pricing for conparison purposes are
fraught with judgnent calls. The data are |argely housed at
i nconvenient |ocations. The criterion in the proposed Merger
Settlement Agreenent that this Comm ssion’s authority to

exam ne affiliate books is limted to i ssues concerni ng PSNH
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has already spawned litigation over its neaning: who gets to
decide? We may condition the nerger on saying “we decide,”
but we will inevitably encounter disputes over what the
condition neans, and how to determne its applicability in any
given case, which will at least frustrate the auditing effort,
if not significantly inpede it. These are not conditions
conducive to a light hand of regulation. Wrse yet, |ong
regul atory experience shows that under such conditions nuch
m schi ef can be acconplished in the way of cross-
subsi di zati on, without any practical ability of the Conmm ssion
to catch nore than the nost obvi ous abuses.

D. Concl usi on

The statutes enacted in the 1930's, after the
col | apse of the Insull holding conpany enpire, not only
specified that service areas of proposed hol di ng conpany
subsi di ari es be contiguous, as these are, but that state
regulators certify that they would be able to regulate in the
public interest if the nerger were concluded. This we cannot
do, in view. The question then remains, is the prospect of
roughly $50 to $80 m llion dollars of reduced rates worth the
risk that the merged entity will be too renpte and | arge to
concern itself with the needs of New Hanpshire and its New

Hanmpshire custonmers, will dom nate regi onal whol esal e markets



DE 00- 009 -147-

and New Hanpshire’'s retail markets for electricity, will be
more able to engage in interaffiliate abuses wi thout effective
oversight, and will in general becone so | arge, dom nant and
renote that effective New Hanpshire regulation is threatened?

The burden is on the Joint Petitioners to make the
case that the risks denonstrated by long regulatory history
are outwei ghed by the cash benefit to consunmers. They have
made no convincing attenpt to do so. Their own offer of
mer ger benefits anounts to roughly 2% of PSNH revenues
annually. It is not hard to inmagi ne that whol esal e market
dom nance, retail market power, inter-affiliate abuses, and
growi ng pressures on custoner service and distribution
reliability could outweigh such a rate benefit.

Considering all these factors, | conclude that the
proposed nerger is not in the public interest, and further
that it presents a significant risk of causing an adverse
ef fect on New Hanpshire.

None of these observations is to point the finger at
NU or ConEd. Rather, the problens and risks enunerated here
are endemc to the creation of huge hol di ng conpanies renote
fromstate jurisdiction and in a position to donm nate narkets.
To conclude that this merger will not bring net benefits to

New Hanpshire, and will rather pose risks of adverse harm
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does not require a finding of bad faith on the part of either
managenent .

| join with the majority in thanking the parties,
including the Staff and the Joint Petitioners, for their |ong
efforts to develop a settlenment franmework, and for the savings
guarant ee provisions that were devel oped. Wil e other
considerations lead to my view that we should deny approval of
the nmerger, the ability to put benefits of the nerger on one
side of the ledger in such a concrete form was nost hel pful,
and had ot her aspects of the nerger not been problematic and
essentially beyond the ability of settlenent to resolve, the
Merger Settl enment Agreenent framework would have provided a
solid basis for the work of establishing appropriate

condi ti ons.
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Approval of this merger would tip the bal ance
bet ween custoner and conpany inevitably on the side of the
conpany, and we will not be able to fulfill our statutory duty

to right the balance. | respectfully dissent.

Nancy Brockway
Conmmi ssi oner

Decenber 6, 2000

Attested by:

Claire D. DiCicco
Assi stant Secretary



